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O R . D E R

Per HON'BI-,E, LT GEN KPD SAMANTA MF]MBERADMINISl.  RATIVE

The appl icant was enrol led i r r  the Indiar-r  Air  Force ( lAF) on 12.01.1993. l le \ \as

invalidated out of service on 15.10.1995 barety afier three ,vears and nine tnonths of sen'ice on

rnedical grounds for sufl-ering fiom a disease cliagnosed as "Spond.vlc Arthropathy"'. llhe said

disability for which the applicant was invalid'ated out was coltsidered as tleither attribtrtable to

noraggravated by mil itary service. TlLerefore., he was not granted atn.r disabil i t l 'pension. He uas

also not granted any service pension for not crtrnpleting the n-rir-rintr.-rlll pensiotrable sen"ice which

is l5 years as per rules. However" at the time of inr,'aliclmeut. he ll'as granted a lump sr-u-n Inl'alid

Gratui ty of  Rs. 297 5l- .

2. Bei'g aggrievecl for not gettirlg an.v ;rension. the applican,t flled a u'rit petition bearing

oJC No.BggT/2000 befbre the Hon'ble l{ igh L'ourr of orissa. cr-rttarck rvhich rvas later trar-rsf-erred

to this T'r ibunal v ide a. iudic ial  order c lated 16.01 .2()12 passed b1' the I  ton'ble Divis ion Bench and

was rellumbered in this Tribunal as 
'f 

,A. No. 5'0i201 .2.

3.  The case in br ief  is that the appi icant af ier being enrol lecl  in the Air  Force on 1: l '01'1993

developed sl,mptonrs of 'poly,arthrit is' ir-r May. 1995 w-hich later progressed to the stage of

,spondylo,{rt l-rropathy'. The applicant rvas admitted in a Mil itan'I{ospital ( lvlH)' Ahr-nadabad

fbr the first t ime on 29.05.19g5 aftet developing certain symptotns of t l-re disease' He uas f-rrst

placed in 'reclical category CEE (I 'emporar)') tor 2.1 weeks. [: ' ir-rding no inlpro\'eutent ir l  his

disease conclit ion" the applicant wa:; brought before an Invalidn-rerit Medical Board (lN4B) on

17.0g . lgg6r,vhich was approved b1' the apprrrpr iatr3 SUperior author i t ies on 06'09'1996'  The IMB

recommen6ed his discharge fiom Air Forcer Service on n-reclical grounds. He r'ras however trot

granted a'.y. disabil i ty pension since the ibid IMB held that his disab,i l i t) '  w'as neither attributable

to nor aggravated by the nlilitarv service'
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4. The applicant appealed against the said decision (Annexure 3 trt the writ petit ion,r which

was rejected on ?1.05.1999 by the first allpellate authority. He pref'erred a second appeal befbre

the Ministry of Def-ence which was also rejected on I 1 .0ti.1 998 (Anrnexure 5 to the writ petit ion).

He was, however. paid the due invaliding gratr-rity of Rs. 2975l- w'hille he was discharged.

5. The applicant t l-rrough the ibid TA has prayed tbr sufficient compensatiott fbr l i is

invalidment,/termination from service. in short irnplying the payntent of disabil i t l '  pension which

was clarified when the TA was taken up 1or heraring.

6. The respondents have abided b.y theiLr aff idavit-in-opposition (A/O) wl-rich \\ 'as f-rled

before the F{on'ble Orissa High Court reiterating thirt the applicant was not entit led to anv other

service benefit including disabil i t,v pension except the inv'aliding gratuit,r '  which had alreadv been

paid to him. They have stated that 1lre applicant was medicall,v boarded out fl'onl sel'r'ice on

15.10. 1996 barely af ier approximately four years o1'service b) 'a duly 'const i tuted IMB under the

provis ions o1' I tu le 15. Clause 2e of .z\r i r  [ rorc, :  Rules" 1969 ol t  accourLt of  his disease'Spondl ' lo

Arthoropath,v-'. 
-fhe 

applicant having completed three )''ears and276 Cay's of service at the time

of his invaliclment cannot now claim l'or any other pension or service benetlt than rvhat has been

sanctioned to him as invaliding gratuity. 
-fhe 

respondents have ti.rrther submitted that the IMB

held his disability to be neither attributable to nor aggravated b)' the rnilitan' sen'ice r'r''hile

assessing his percentage of disabil i ty as 30%.l'his does not quali l-" '  him to receive 3r)'disabil i t,v

pension under the existilg rules since his clisabilit'r. is neither attributable to 11or aggl'avated b,v

the rnil i tar,v service. 1-he ground for non-graut of'disabil i t l '  pension has been erplainr:d to the

applica't bl the pCDr\ (P). Allahabad as well as b.v the Air Force Records uhen hi:; appeals

were rejected. The respondents have subrnitted that in accorclanr:e rvith Para l7(a) of the

Entit lement Rr-rles to Casualt,v Pensionary Arvards to the Anr-red Forces Persounel- 1982' the

competent agthorities have rejected any clairn for clisabilit.v pension since at tl-re time' of
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i 'validment, his disability was not cc,nsidered as either attributable to or aggravated b)' the

military serr,'ice.

7. The respondents in their A/O have firrther sr-rbmitted that tht- diagnosis of 'Spondylo

Arthoropathy' w,as rnade based on clinical f lndings which actually r:nanifested upon the applicant

with onset in May. 1995. I t  was ini t ia l ly diagnosed as' l to lyarthr i t i r ; 'and progressed to the stage

of ,spondylo Ar-thoropathy' betw.een l lay. 1995 to Mav. 1998. 
'fhe 

disease was onset in May.

1995 when the applicant cornplained of pain and swell ing ir-r his i,cints. He w'as trr:ated at

Mil itary Hospital. Ahmadabad fi.om .19.05.19)95 to ?8.06.1995 having been hospitalized fiorn

20.06.1995 1o29.06.1995. He was a[lain given treatment ir"r the serme hospital f i 'on'r 05.07.1995

to 1g.09.1gg5. Considering the Jrrogressive r:rature of the disease- the applicant r 'r 'as

recommended to be invalidated in Mu:y. 1995 itself , Moreover" ther approviug authorit-v gave the

benefit of reaching tinality to tl-re applicant and recon-rmendecl the appiicant to remain in

temporary lou,medical category CI:E for 2rl weeks, He was ret' ie'wecl after 2' l weeks and it rvas

conf-rrmed that the applicant's disease l iad progressed with deflnite radiological evidences'

Hence the Medical Specialists and the lnrrnunologist recotxrt-rende'd on 29.05.1996 tl-rat the

applicant was medicatly unflt for l 'urther retention ir-r the IAF. Therefbre. the applicant's

invalidment out of service on medical grounrCs was recoumendecl in the IMB that Vr'as; held on

17.08.1996. Mr. Biswas further submilted tl^rat these n-redical board proceedings \\ 'ere rlpproved

by the Senigr Adviser at t l-re level of IIQI. South Western Air Cornmand on 06.09'1c)96'

g. Mr. Mukhopadhyay" ld. adr,,ocate leadingt Mr. Mr-rkesh Gupta- leartled Ad\ocate oll

Record for the applicant. after har, ' ingr examined the original IMB proceedings" sr-rbnritted that the

original IMB proceedings are full oicuttings and use o1'whitenerwithout auv autheutici lt iou' He

is of the view'thatthere appears to be a clefinite caiie where these documeuts have been tatnpered

w,ith onlv to the disadvantage of the applicant which is not in orcier. He firrther sltburits that the

IMB has nowhere i1 the proceedings given any reasons as to r,vh1 tl-ri:; disability should be treated
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as a case of neither attributable to nor aggraverterJ by the military' s,en'ice. Mr. N{ukhopadhya,v

draws our attention to Para 78 of the 'Guide to Medical Offlcers' (Mil i tar,v Peusiorts). ,1002 as

per which such diseases. as was discovered with the applicant. sho'uld be treated as aggravation

due to mil itary service. The hardships of mil i tar,v services lta'u'e definitely led to earl,v

rnanif'estation of'symptoms leading to a stage r,vherr: the applicant had to su1I-er such degree of

disablement that he had to be invalided out of service with 30% disabil i t l ' .  Llnder such

circumstances. he is of the view that the said IMB proceedings and th,: recomltlendatiot] tl-rereof

with regard to the attributability/aggravation must be reviewed. Being an old case. he prer,vs fbr a

judicial review of sr-rch documents like IMB proceedings etc. b,v this l-ribr-rnal and tl-re benefit of

doubt should rest with the applicant. In this connection he draw's ottr attetrtiot-t to tl-re recent Aper

Court  decis iols reported in AIR 201: l ;  SC 2840 [( l iv i l  Appeal No. 492{9 of  2013 (Dharamvir

Singh vs Union of India); '  and AIR .1013 SCI 282' l  ICiv i l  Appeal No. 5922 of 2()12 ( \ /eer Pal

Singh vs Secretury, Ministry of Defence)) in support of his contentions.

g. Mr. [Jisu'as. learned counsel tbr the responclents contested the sr-rbnlissions urade by Mr.

Mukhopadh,vay and submitted that tl-re opinion of a dull' constitute,C N/ledical Board cous'isting of

Medical Specialists should not be interf 'ered rvith by this Court. F{e relies on the opinion of the

Specialists in para 3 of the IMB prr:rceedings wherein. as stated b,r Mr. Bisr'r'as. the Meclical

Board has clearly stated that the disease is neither attributable to tror aggravated by the r-r-rilitar.v

service. ln tact an endorsement has been n-racle that it is a'constitutional disorder'. For this

purpose he draws our attention to the Suprenre Clourt .ludgen-re11[ r(rported in UOI -\'s- Baljit

Singh, (1996) 1l  SCC 3'5,  UOI & Ors -vs- Dhir  Singh China,2003(2) SCC 382, Control ler

of Defence Accounts -vs- S. Balchandran Nrir, AIR 2005 S(3 4391, l\I/o Defence-vs-

A.V.Damodaran, (2009) 9 SCC 140 etc.

10. Mr. tsiswas concluded his argument by placing f-ull reliance ou the findings of' t l-re IMB

and prays that it should not be interfered witlr.
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1 1. We have considered the statement and r ir , 'al  submissions made by both sides' t 'e have

also perused the various citat ior-rs as have been rel ied upon by' the r ival part ies. We have also

gone through the original IMB proceedings submitted b.v the respondents it-t detail.

IZ. At the outset. we would l ike to bring out certain obserr,at i t tns otr the origini l l  IMB

proceedings clated 19.08.1996 which rvas highl ightr:d in our order dated 21.01.2013 als;o. We

observe from the original medical records that the applicant w'as int'alidated out of service fbr a

disease "spondylo Arthoropathy" which w'ils considered to be tteither attributable to llor

aggravated bv mil i tary service. I t  has" however' .  been enclorsed in part I I I  of the l lvlB proceedings

that the said disabi l i ty was "not connected with service". t t  has becn lurther ampli f ied i tr  Para 2

(d) of part I I I  of IMII proceeding that the cause of the said diseas,: was corlst i tut ional. We l ind

thatthe board. r,vhi le endorsing i ts vier,vs in part I l l  of the ibid tMB proceeding. l"rad carr ied out a

number of corrections by use of white,ner but none of these corrections har,'e been authe:nticated

by initials. In f'act we. to our surprise. observe that an endorsement v,'as nlade to the eff-ect that

the d isabi l i ty ,was 'at t r ibutable to  mi l i tary  serv ice" .  but  i t  w 'as la ter  scored b1 'appl f  ing '* 'h i teuer

and written as .'No". without any autl:rentication" implying therebl' thtrt it lr'as not attribr'rtable to

mil i tary service. Similarly. in colunlt  c of Para 2(a) " 'no" has beetl  SC,rred b1' whitener etud '-ves'

has been endorsed b-v unauthenticated c-rver,,.r,ritinig" impl-ving that the said disability' was trot

connected u. i th service. Similar chan;les of view's bv the Board have also been endorsed i tr  Para

2(b) and para 4 in part I I I  of the ibid IMB proceeding while opinion of the medical b' :ard was

being endorsed. We frnd that such corrections rvithout any authenticatiot-t are highlf irregular and

it raises reasonable suspicion in oltr n:rind abor.rt the bona-flde.

13. Be that as i t  may. we also observe f iou-r l \ppendir H w'hich has been attached betueen

pages 4 and 5 of the IMB that the applicant has be'en recolunlencied libr cournltttatiotl of pension

whereas it is quite obvious that no clisability pension was ever recollln'lended and the applicant

havi 'g had barely . l  ,vears of service could not har, 'e been el igible for trormal sen' ice' pension'
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leave aside any comrnutation. Frorn such endorsenrents it reveals that these forms har,'e been

tj l led up in a very mechanical manner r,vi thout proper appl icat ion of mind b,v the concerned

authority.

11. Even at page 5 of Part III. we flnd that in respect of the date o1'medical board there rvas

overwriting without any ar,rthentication. Such alteration witl-rout any' signature or authenticration is

very irregular.

15. We also flnd fiom the opinior-r ol-the IMB that. although the onset of the disabrlity has

been recorded as to be pre 29-5-95. a clear endorsenrent erists to the eff-ect that this disability did

not exist before entering into service. 
-l 'he 

medical board has failed to t 'econcile ar-rd explain as to

why this was not cor-rsidered to have arisen dr-rring service. There appears to be contradictitlt-ts

betweentheopipionrnade in Para I  and Para2l  of  Perrt  I I I  of  the me,Jical  boardproceedings.

16. In orcler to pror,'ide another chance to the rt:spondents. w'e asl<ed lbr certain do,cuments

like lnvalidment documents and those relating to the service records of the applicant including

nature of trailing etc. to obtain certain views with regard to tl-re rationale and reasons fbr treating

the applicalt"s case as neither attributable to nor aggrar,ated b-v mil itar:1'sen'ices. l lorvever. Mr.

Biswas appearilg on behalf of the respondents on 21.10.2013 wars n<tt in a posit ion to produce

a1y of such documerrts but produced an internal communication that rras made b,v the f ir Force

ar-rthorities addressecl to the Legal Cell of the Air Force fbr our p'erusal. \['e f-rnd that the

respondents were not in a posit ion to improve their case an) 1r;rther even after tak-ins into

consideration the explanation offered by the Recorcl Oflice.

l l  . After going through the original inr,,aliding rnedical boarcl proceedir"rgs. we itre quite

convinced that the Medical Board. at different points in tiu-re. while it progressed fiorn Ar'rgust.

1996 till the time it finalized its reporl in September. 1996. had urerny' differing opinions r'vith

regard to the cause tbr attributability/aggravation of the disease. 
'l 

his is evident fionl the nratlner
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in which the corrections/ overwriting, have been rnade' without illlv authenticittion' In fact

whitelers ha'n'e been used at places where the original endorsentents are also quite visilole that

indicates conllicting opinion being contrary to each other. Theretore. tl-rere is enough reason atrd

rationality for us not to lay much faith in such a document (lMB prroceedings). which is; t ir l l  of

unauthenticatecl corrections. Atthis stage. it wil l  be proller for us tcl qttote Para 7tt of the'Guide

to Medical Oft-rcers (Mil itary Pensions) 2002 which is as fbllows:-

"78. Spondurthrititles. 7.his is; u group oJ cliseu,s'e,s itn which un inflummulorT'

ctrthrili,s is churucterizetl by,negutit:c te,sl lor Rheunttttoitl frtc'lrtt ', ,s'ttc't 'oili l ie's', sprtndvliti 's',

ctsynulelric obligoarthriris, crntcrior ut,eiti,s, l 'Ltmiliu' us,\o('ittl ion untl higlt pretulcncc rtf-

HLA I] 27.

7'he sltonclarthrilicle.s c,t'tc'otltpa.\scs' tr ,s:Ttaclrttm oj di.seu.s'e's' suc'h us un,bylos'ing

,spondvliris, Reiler's cliseu,se, .iut,enil'a chronic' urlhriti,s' trnd enleroputhic' tu'thit' i l i 's

.fbllov,ing ulcerutive untl crohn's diseuse.

The current conc,epl rf ue,toolo,ql; of [hesc clisorcler'.\ ' ut'( thut lhey mu)'tu'i^s'e (t.\ un

crbnrtrntul r.esytonse to infbc'tion in gene'lic:all); prt:tl i,spos'ed per.sot't cut't '.)' ing B 27 ctntigatt.

Anlq,lt.sing ,\;tr)onriy,litis is cr chronic' inllumntulor'1' trrthriti.s int'olving .s|tirte tmd

sacroiliuc ioint yyilh progres.sit,e ,str./JL,ning,cmtl /usion qf ttxiul s'keleton ln c'oltl c'l imule'

tli./Jicutt ter.ruin untl hctzctrcfutus occ'ultctlion likt'clrit 'ers (fu17, AT' tttnkl' c'trrt ttdt'er'sel|

u.flbct the t,our5e o/'clisea,\e. Ilotty,crnkylo.sis: rl/ t,er'lebrtrl .ioint:; i,s'lhc pt'eclontinunt le'sion

ttnrl muy be ctcc'gmpctnied by re'slricled che.s'l ntot,unent, iril,i.s, tny'elopuclht'untJ cuuclcr

ecltrirte syndronte. Once lht: tl iseu,se i.l ,crc'cluirert, the ,:.l i.sthilit)' i,s irreversiItle uncl

permcgtent. Aggravution due to service is uppropriute in all these coses.'

1g. The ernphasized part in the above clearly inrJicates that such diseases are ttortnal lr  treated

as aggravated by mil i tary service. In the instant case. there is uo dt lubt that the applicant uas

going through the r igorous of training etc. immediately af ier ioirr ing: the air fbrce sen' ice' Al l

these f'actors and otl-rer environmental f'actor:; in se,rvice could u'ell establish to indicate that the

disease was either aggravated by rnilitar.v servi,ce or its onser[ \\as preempted and rapidly'

deteriorated clue to such hardships in service. In either case. i t  is logical to consider that the

disease fbr which the applicant was rJischarged fiom rnilitar.v sen'ice cau be dr-te to aggravation

in se^,ice. Moreover it is quite evident tiom the F.ntitlement Rules that the onus of prc'of' that it

was not aggravated/ attributed due to military service. lies or-r the authorities. 
'fhe 

authorities
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authorities have griserably 1ail,:d to jr-rstily tl-rat sr-rch a clisease cor-rld not be

or aggravated by rnilitary' service.

1 9 . ln view o1, the above discussion. we are inclined to accept the p,lof isions put fbrttr b,v" the

applicant and benefit of doubt should always rest

respondent authorities including the IMB have

w-hatsoever to support their argument that the

aggravated by the military service.

rvith the applicant in such a case r'l'here the

not been able to substantiate any reason

disability w'as ne'ither attributable to nor

20. In view of the above. TA is allowed u'ith fbllon ing directiorls:-

(i) The disabil i ty for which the applicant n,as invalidated,out of serrice shall be treated

as aggra'ated by mil itary ser\/ ice for u,hich corlsequential beneflts of disabil i t l '  pension

and sen'ice elements of disabil i tv pensionas adtnissible shall be paid to him'

(i i) 
' fhe percentage of disablement as opined by the IMB w'ould reurain as 3001, for two

years. F{owever. the same shall continue to be valid t i l l  diff-erentl l '  opined b1' auother

Review Medical Board (RVIB). A rer,ieu'medical board shall be cotlr"eued by tl 're

appropriate authorit ies for the purpose of revierving the percentage o1'disabil i tr '  '* ' i thin 90

davs l iom this daY.

(i i i) ' fhe 
arrears of disabil i ty pensior] or service element r:rf such disabil i t;- '  pension shall

be restricted t. the period rvith eftect f ionr 1't September'" 1999 i.e. three )ears prior to

fi l ing o1'the writ petit ion in the Hon'ble Orissa High Court'

(ir,; 
.Ihe ppO shall be issuecl and disabilit'y- perrsion paid lritlrrin 90 cla1's tiom the date ot

receipt of this order. The arrears shall. howel'er. be calctrlat:d and paid r 'vit l-r in 120 da1's

from the date of receipt cl1' lhis order. For anY further dela'v. the respoudeuts shall pa"v

129/o interest per annulll.
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(v) -fhe original records as prodtrced by the respondents shall be returtred to them Llpon

proper acknowledgement.

(0 No costs.

21. Let a plain copy of the order cluly' countersigned b.v the Tribr-rnal Ofl-rcer be furnitshed to

both sides on observance of due fbrmalities.

( L t . G e n K P D S a m a n t a )
Member (Admini strative)

(Justice Raghunerth Ray)
Member (  Judic ia l )


