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O R D E R

PER HON,BLE LT GEN KPD SAMANTA. MEMBER (ADMINTSTRATIVE}

1, .  The appl icant ,  who was enro l led in  the Terr i tor ia l  Army as a Sepoy on 29.8.2003,  was

discharged f rom serv ice under  ru le 14(b)  ( i i i )  o f  TA Rules on 28th Feb 2008 on the ground that  h is

serv ices were no longer  requi red on account  being p laced in  low medical  category.  Being

aggr ieved by such premature d ischarge,  the appl icant  has f i led th is  OA pray ing for  grant  of

d isabi l i ty  pension s ince he was d ischarged on the ground of  medical  d isabi l i ty  and not  due to

any  o ther  reason .  He  has  a lso  p rayed  fo rg ran t ing  h im 'ex -se rv iceman 's ta tus .

2.  The facts  of  the case,  in  br ie f ,  are that  the appl icant  was enro l led in  the L54 ln fantry

Bat ta l ion (TA) Bihar  located in  A & N ls lands on 29.8.03.  He had onset  of  the d isease

(Myosthenia Grovis) during July 2005 when he was posted at Bangalore. As is evident frorn the

in i t ia l  medical  board record,  which was held at  INHS Dhanyantar i ,  and f ina l ised on 27.3.06,  the

appl icant  was p laced in  low medical  category (P3 temporary)  for  a per iod of  s ix  months v ide

annexure-  A2.  Subsequent ly  in  the re-category rev iew medical  board held af ter  s ix  months,  he

was upgraded to permanent  low medical  category P2.  The appl icant  was a lso referred to Army

Hospi ta l  a t  Delh i  where he underwent  an operat ion in  November 2005.
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3.  As  per  p rov is ion  o f  TA Act  and Ru les ,  i .e .  ru le  14(b)  ( i i i ) ,  anV person in  the  tA ,  i f

downgraded to  a  ca tegory  lower  than SHAPEl ,  sha l l  be  d ischarged f rom serv ice .  Under  such

c i rcumstances ,  hav ing  been downgraded to  the  med ica l  ca tegory  P2,  a  show cause no t ice  was

issued to  h im on 4 .1 ,2 .2OO7 (page 116 o f  the  A/O)  where in ,  bes ides  the  ib id  TA ru le ,  a t ten t ion  o f

the  app l ican t  was  a lso  drawn to  the  prov is ions  o f  Army Order  460/1973 as  per  wh ich  a  JCO/OR

who has  been p laced in  permanent  low med ica l  ca tegory  sha l l  be  d ischarged f rom TA Serv ice .

The sa id  show cause no t ice  was rece ived and rep l ied  by  the  app l ican t  in  December  2007 (v ide

page t I7  o f  A /O) .  ln  the  ib id  rep ly ,  the  app l ican t  admi t ted  tha t  he  was in  agreement  w i th  the

author i t ies  tha t  he  cou ld  be  d ischarged f rom TA serv ice  fo r  be ing  p laced in  permanent  low

medica l  ca tegory .  l t  i s  on ly  a f te r  tha t ,  the  commanding  o f f i cer  has  endorsed h is  remarks  in  the

rep ly  to  the  show cause i t se l f  tha t  the  app l ican t  wou ld  be  d ischarged f rom serv ice  a f te r  car ry ing

out  a  re lease med ica l  board  (RMB) .

4 .  Accord ing ly ,  a  RMB was car r ied  ou t  fo r the  app l ican t  a t  INHS Dhanyantar i ,  Por t  E la i r  on

23.0I .2008. The said medical  board having agreed that the appl icant had suffered from the

disabi l i ty  "Myosthenio Gravis G-70, Z--09.0" and opined that the said disabi l i ty  was nei ther

at t r ibutable to  nor  aggravated by mi l i tary  serv ice,  recommended h is  d ischarge f rom serv ice.

However,  no reason has been endorsed by the said medical  board as to how and why they had

arr ived at  the conclus ion that  the said d isease was nei ther  at t r ibutable to  nor  aggravated by

mi l i tary  serv ice.  Be that  as i t  may,  the said RMB considered h is  d isablement  percentage as L5-

19%. Thus,  the appl icant  was denied d isabi l i ty  pension.  Being aggr ieved the appl icant  preferred

an appeal  before the Army HQ which was re jected.  Being d issat is f ied,  the appl icant  preferred a

second appeal  before the Min is t ry  of  Defence which too was re jected.  Hence,  th is  or ig inal

app l i ca t ion  seek ing  a  d i rec t ion  to  g ran t  h im d isab i l i t y  pens ion  as  a lso  the  s ta tus  o f  an 'ex -

serv iceman' .
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5.  The respondents have opposed the appl icat ion by f i l ing an af f idav i t - in-opposi t ior r .  They

have, however, not denied any of the aspects with regard to facts regarding service and nredical

par t icu lars of  the appl icant  as s tated in  the OA.

6.  However,  the respondents have stated that  the appl icant  had submit ted h is  f i rs t  appeai

as wel l  as second appeal  to  the Army HQ and Min is t ry  of  Defence as per  prov is ion of  the ru les

which were re jected on 2L.4.O9 (annexure-A4)  and 1,6.4.10 (annexure-A7)  respect ive ly  wi th

adequate reasons.  Subsequent  to  that  the appl icant  had approached the Hon'b le Calcut ta High

Court  in  i ts  Ci rcu i t  Bench at  Por t  B la i r  by f i l ing wr i t  pet i t ion No.  WP 1466 of  2009 whicf r  was

disposed of  by a Single Bench v ide order  dated 1,4.1, .2011-  (annexure-AB).  The Ld.  Single Bench

observed that  d i f ferent  grounds were adduced by the author i t ies in  denying the c la i rn for

d isabi l i ty  pension of  the appl icant  on d i f ferent  occasions and there was a lso doubt  wi th  regard

to the opin ion of  the medical  board and for  that  reasons,  the appel la te orders were quashed

and d i rect ion for  hold ing a f resh medical  board was ordered.

7.  However,  the Govt .  respondents f i led an appeal  against  th is  decis ion and obta ined an

order  f rom the Div is ion Bench of  the Hon'b le Calcut ta High Court  on 15.6.11 (annexure-A9) .  As

per  the ib id  order  of  the Hon'b le Div is ion Bench,  the order  of  the Hon'b le Single Bench was set

as ide as i t  was passed beyond jur isd ic t ion s ince at  the t ime when the said order  was passed,

Armed Forces Tr ibunal  had a l ready been set  up.  However,  l iber ty  was g iven to the appl icant  to

approach appropr ia te forum for  redressal  o f  h is  gr ievance.  Accord ingly ,  the appl icant  has f i led

the instant  OA before th is  Bench.

8.  The respondents have submit ted that  in  terms of  the Army Order  No.  460/73 (ext ract

g iven in  page 1.42 of  A/O) the appl icant ,  be ing in  permanent  low medical  category for  a d isease

that  was nei ther  at t r ibutable to  nor  aggravated by mi l i tary  serv ice,  could not  have been reta ined



i n  TA serv ice  any  longer .  Accord ing ly ,  the  case was processed w i th in  the  parameter  o f  th is  a rmy

order  and TA Ru le  14(b)  ( i i i )  and  he  was served w i th  a  show cause no t ice ;  rep ly  ob ta ined and i t  i s

on ly  a f te r  tha t  he  was d ischarged f rom TA serv ice  wh ich  is  we l l  w i th in  the  ru les .  Moreover ,  the

respondents  have submi t ted  tha t  the  app l ican t ' s  percentage o f  d isab lement  i s  be low ZOC,Ya i .e .

I5 - I9%.  There fore ,  under  no  c i rcumstances ,  he  wou ld  be  e l ig ib le  fo r  any  d isab i l i t y  pens ; ion  as

per  Pens ion  Regu la t ions .

9. The respondents, in response to the prayer for grant of ex-serviceman's status, have

submit ted that  unless the appl icant  was in  receipt  o f  any k ind of  pension,  he could not  be

considered as an ex-serv iceman as per  extant  ru le.  In  th is  case,  he is  not  even ent i t led to

disabi l i ty  pension s ince h is  d isabi l i ty  was nei ther  at t r ibutable to  nor  aggravated by mi l i tary

serv ice and h is  to ta l  embodied serv ice was only  for  4 years and 115 days,  which is  wel l  be low

the requi red min imum pensionable serv ice of  15 years.  Under the c i rcumstances,  the appl icant

is  nei ther  e l ig ib le for  serv ice pension nor  d isabi l i ty  pension and consequent ia l ly ,  he is  a lso not

e l ig ib le to  get  the benef i t  o f  an ex-serv iceman.  The respondents have,  therefore,  prayed for

d ismissal  o f  the OR.

10.  We have heard the ld .  Advocates for  both s ides at  length and have perused the

documents p laced on record.

1.L.  Mr.  Ni lan jan Kar ,  the ld .  Adv.  for  the appl icant  has based h is  arguments in  suppor t  o f

prayer  for  grant  of  d isabi l i ty  pension by making main ly  the fo l lowing submiss ions:-

(a)  F i rs t ly ,  the appl icant  was in  per fect  medical  condi t ion before h is  enro lment  in to

the TA serv ice.  This  d isease that  has af fected h im was pure ly  on account  of  h is

condi t ions of  serv ice in  remote area of  A & N ls lands and a lso in  J  & K where he served

dur ing h is  br ie f  span of  3-4 years of  serv ice.
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(b )  Second ly ,  the  ld .  Adv .  fo r the  app l i can t  i s  o f  the  v iewtha t the  med ica t  board  has

not  considered the envi ronmenta l  condi t ions of  h is  serv ice in  f ie ld  areas before

endors ing that  such d isabi l i ty  was nei ther  at t r ibutable to  nor  aggravated by serv ice.

(c)  That  besides,  the ld .  Adv.  has argued that  in  case the d isabi l i ty  of  the appl icant

was considered to be at t r ibutable to  serv ice,  then in  that  event ,  he could have been

reta ined in  serv ice for  a longer  per iod and not  d ischarged under  the prov is ion of  Rule

14(b)  ( i i i )  o f  TA Rules and Arml '  Order  No.  460173;  because in  case of  those who are in

low medical  category on account  of  a t t r ibutable/aggravat ion cause,  mandatory

discharge would not  apply .  Under such c i rcumstances,  the appl icant  has prayed thrat  h is

d ischarge may be t reated as inr , 'a l idment  f rom serv ice and h is  d isabi l i ty  be considered as

attr ibutable to and/or aggravated by mil i tary service.

(d)  On acceptance of  h is  ib id  prayer ,  he has a lso prayed for  consequent ia l  benef i t

l ike grant  of  d isabi l i ty  pension as a lso the status of  "ex-serv iceman" so that  he can get

medical  t reatment  and other  benef i ts  as are admiss ib le to  an ex-serv iceman.

12.  Ld.  Adv.  for  the respondents has re i terated the content ions made in  the counter

af f idav i t  and has submit ted that  the medical  board has c lear ly  held that  the d isease wi th which

the appl icant  was suf fer ing was nei ther  at t r ibutable to  nor  aggravated by condi t ion of  h is

serv ice.  That  apar t ,  the percentage of  d isabi l i ty  was a lso assessed below 20% and hence,  the

appl icant  was not  e l ig ib le for  any d isabi l i ty  pension in  terms of  re levant  Pension Regulat ions.

13.  The ld .  Adv.  for  the respondents has a lso brought  to  our  not ice the MoD c i rcu lar  dated

5tn May 2008, as also Terri tor ial Army Directorate pol icy letter dated 24.I0,2008 on the s;ubject

of  retent ion of  permanent  casual ty  in  Bat t le /on duty of  Terr i tor ia l  Army Personnel  (annexures-

R1 and R2 respect ive ly  of  the compl iance repor t  f i led on 10.7.13) .  He has submit ted that  the
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pol icy of  retent ion of  low medical  category TA personnel  t i l l  they at ta ined the min imum

pensionable serv ice was in t roduced for  the f i rs t  t ime by the aforesaid pol icy le t ters whicf r  came

into ef fect  f rom 5 'h May 2008 whereas the appl icant  was d ischarged under  the o ld r ru les in

February 2008" As such,  he was not  ent i t led to be reta ined t i l l  a t ta inment  of  min imum

pensionable serv ice.

14.  We have considered the r iva l  content ions very carefu l ly .  In  th is  case the facts  are a lmost

admit ted.  l t  is  the admit ted posi t ion that  the appl icant  was enro l led in ' IA as Sepoy on 29.8.03

and within two years of joining the service, he had developed the disease of Myasthenio t iravis,

for  which he was eventual ly  d ischarged f rom TA serv ice on 28.2.2008 af ter  render ing only  about

4 years and 115 days of  embodied serv ice.  Obviously ,  he was not  e l ig ib le for  any serv ice pension

as he d id not  render  min imum 15 years of  serv ice requi red for  earn ing pension.

15.  l t  is  a lso undisputed that  because of  the ib id  d isease,  the appl icant  was p laced in  low

medical  category S1H1A1P2E1 (perm) for  which he was d ischarged f rom serv ice af ter  hold ing a

Release Medical  Board.  His  d ischarge was in  terms of  Army Order  No.  460/73 and accord ingly ,

before discharge, he was also issued with a show-cause notice dated 4.1,2.2007 (page 1"16 of the

A/O). l t  appears that  he was d ischarged under  ru le 14(b)  ( i i i )  o f  Terr i tor ia l  Army Act ,  Rules,  I94B

vide discharge book at page 34 of the OA.

16.  The issues,  therefore,  ar ise as to whether  the appl icant  was val id ly  d ischarged under

ru le 14(b)  ( i i i )  on medical  ground;  and,  whether  he was ent i t led to d isabi l i ty  pension?

17.  Here,  i t  wi l l  be appropr ia te to  quote re levant  por t ion of  Army Order  460/73,  ext ract  o f

which is annexed at page I42 of the A/O :-
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2 .

B

Extract of Armv Order 460/73

( b )

(c )  Category  'B '  and 'C '  (permanent )  personne l  w i l l  be  sent  to ,  the i r
respec t ive  un i ts  in  the  case o f  un i t  loca ted  in  a  peace area  in  the  case o f
un i t / fo rmat ions  loca ted  in  opera t ion  area ;  ind iv idua ls  w i l l  be  sent  to  the i r
a f f i l i a ted  cent re /depot  and t rea ted  as  a t tached under  TA Ru le  13(5) .  Such
personnel  wi l l  be discharged from the Terr i tor ia l  Army,"as services no longer

required" under TA Rule 14(b) ( i i i )  or  14(c),  as he case may be. They wi l l  be
given a show cause not ice before their  d ischarge. The Unit /Centre wi l l  take

immedia te  ac t ion  to  in i t ia te  the i r  cases  fo r  d ischarge by  the  competent

au thor i ty  and the i r  d ischarge w i l l  be  e f fec ted  w i th in  one month  f rom the  da te  o f

rece ip t  o f  med ica l  board  proceed ings ,  du ly  counters igned by  the  competent

med ica l  au thor i ty .  ln  the  Un i t /Cent re  exped i t ious  ac t ion  w i l l  be  taken a t  a l l

l e v e l s t o  e n s u r e  f i n a l i s a t i o n  o f  s u c h  c a s e s  w i t h i n  t h e  s a i d  t i m e  l i m i t .  "

I t  i s  seen tha t  med ica l  ca tegory  'B '  and 'C"  personne l  w i l l  be  d ischarged f rom TA "as

no longer  requi red"  under  TA Rule 1-4(b)( i i i )  or  1 .4(c) ,  as the case may be and a show

(a)

18.

services

cause not ice has to be g iven before:such d ischarge.  Undoubtedly ,  th is  procedure has;  been

fo l lowed in  the case of  the appl icant .

19 . I t  is  a lso important  to  quote ru le 14 of  TA Act  & Rules for  bet ter  understanding of  the

case,  which is  as under :

" .L4.  Discharge -  (a)  Every pei 'son enro l led shal l ,  on becoming ent i t led to receive h is

d ischarge  under the  Ac t  o r these  ru les ,  be  so  d ischarged  w i th  a l l  conven ien t  speed .

(b)  Any such person may be d ischarged as here inaf ter  prov ided on any of  the
fo l lowing grounds,  namely: -

( i i )

( i i i )  That his services are no longer required.

( iv) That he is medical ly unfi t  for further service.

(c) Discharge, dismissal, removal, retrenchment - off icers

( i )
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2A. Obviously ,  ru le 1a (c)  is  not  appl icable in  th is  case because no d isc ip l inary act ion was

taken against  the appl icant  in  the mat ter  of  h is  d ischarge.  However,  we f ind that  whi le  the

responden ts  have  d ischarged  the  app l i can t  under  ru le  14(b ) ( i i i )  as  h is  "se rv i ces  no  longer

requi red" ,  but  there is  a lso another  c lause at  sub-ru le 14(b)( iv)  which states d ischarge nray be

made on the ground that  "he is  medical ly  unf i t  for  fur ther  serv ice.  "  ln  the instant  case,  i t  is  the

admit ted posi t ion that  the appl icant  was d ischarged only  on medical  ground as he was found in

low medical  category and was recommended for  re lease by the re lease medical  board.

Therefore,  appropr ia te ru le in  th is  case that  ought  to  have been appl ied is  ru le 14(b)  ( iv)  and not

ru le 14(b)  ( i i i ) ,  as was done.  In  that  v iew of  the mat ter ,  we are of '  the opin ion that  the

respondents have not  appl ied the correct  ru le in  the mat ter  of  d ischarge of  the appl icant  f rom

serv ice because admit ted ly  i t  was nei ther  for  any d isc ip l inary act ion nor  for  any other  reason.

21,. The respondents have produced before us TA Act and Rules, 1-948 and in addit ion
extracts of AO 460/73 and AO 153173 along with i t .  The said AO11.53, in content, is sirnri lar to
Reg.  1734 of  Pension Regulat ions for  Army.  The AO 1,53/73,  as re levant  in  th is  case,  is  quoted as
under : -

"  AO t53173:  Disposal  of  low medical  category Terr i tor ia l  Army personnel  and thei r
ent i t lement  to  d isabi l i t r , ,  pension _

I  am di rected to say that  the Pres ident  has been p leased to decide that  personnel  of
the Terri tor ial Army, who are placed permanently in a low medical category other
than 'E',  wi l l  be discharged from the service. They wil l  be deemed to have been
invalided out of service for the purposes of para 1 of the post March 1948
Entit lement Rules and their claims to disabi l i ty pension wil l  be dealt with under
the normal rules and disabi l i ty pension wil l  be granted to them, i f  otherwise
admiss ib le.

Personnel  referred to in  para l  above who are found to be ine l ig ib le for the grant  of
d isab i l i t y  pens ion  w i l l  be  pa id  te rm ina l  g ra tu i t y  fo r the i r  qua l i f y ing  se rv ice  under the
cond i t i ons  and  a t  the  ra te  la id  down in  Regu la t ions  318  &  319  Pens ion  Regu la t ions
for  the Army Par t  |  (1961) .  t t

22.  Admit ted ly ,  the appl icant  was p laced in  low medical  category P2 and was d ischarged

from serv ice through a re lease medical  board.  In  terms of  th is  AO 1,53/1 '3,  the appl icant  rshould

1 .

2 .
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be deemed to have been inval idated out  of  serv ice.  Therefore,  i t  is  a  c lear  case of  inval idment

and not  ord inary d ischarge for 'serv ice no longer  requi red ' ,  as has been sought  to  be dorre by

the respondents.

23.  For  the reasons stated above,  we are of  the considered v iew that  the appl icant  ought  to

have been d ischarged for  being p laced in  low medical  category under  ru le 14(b)  ( iv)  and not

under  ru le 14(b)  ( i i i )  and h is  d ischarge should be t reated to be a case of  inrva l idment

24.  Now, we come to the main prayer  of  the appl icant  for  grant  of  d isabi l i ty  pension.  The

respondents have denied the c la im on the ground that  h is  d isease was nei ther  at t r ibutable to

noraggrava ted  by  m i l i t a ryserv ice  asop ined  by the  med ica l  board  and  fu r the r ,  h i s  pe rcen tage  o f

d isabi l i ty  was below 2O%. Therefore,  as per  ru les,  he was not  ent i t led to any d isabi l i ty  pension.

25.  The ld .  Adv.  for  the appl icant  has emphasised that  when the appl icant  was enro l led in

the TA,  he was medical ly  f i t  and there was no s ign of  the ib id  d isease.  Fur ther ,  the said d isease

had developed wi th in two years of  h is  enter ing in to serv ice.  Accord i r rg to  the ld .  Adv. ,  h is

d isease has ar isen due to serv ice condi t ion because the appl icant  had to work in  iso lated and

remote locat ion in  A & N ls lands as a lso in  J  & K region.  Therefore,  i t  is  to  be reasorrably

presumed that  the serv ice condi t ion was responsib le for  onset  of  such d isease.

We have examined a l l  the medical  board proceedings,  which herve been annexed wi th

af f idav i t - in-opposi t ion.  We f ind that  i t  has been very c lear ly  ,endorsed in  the RMB

proceeding that  such d isabi l i ty  d id not  ex is t  before enter ing in to the serv ice;  f lo  such

endorsement  was made in  h is  pre l iminary medical  examinat ion record at  the t ime of  entnyr  ip le

the serv ice.  We a lso observe f rom the RMB records that  nei ther  the specia l is t  nor  the rnedica l

board has anywhere ment ioned the reason for  the onset  of  such d isabi l i ty  which actual ly  had

onset  bare ly  two years af ter  h is  enro lment  dur ing July  2005.

26.

the
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27.  The in i t ia l  medical  board proceeding,  which was held on 25.3.06 af ter  the onset  of  the

disease in  Ju ly  2005 (annexure-A2)  has a lso been examined by us.  Even,  as per  th is  proceeding,

the reason for  onset  of  such d isabi l i ty  has no where been ment ioned,  a l though in  t l ' re  ib id

medical  board i t  has been opined that  the d isabi l i ty  was nei ther  at t r ibutable to  nor  aggr i lvated

by mil i tary service.

28.  In  th is  context ,  we may refer  to  a recent  decis ion of  the Hon'b le Apex Court  in  the case

of Dharamvir Singh -vs- UOI & Ors, relported in AIR 201,3 SC 2840. In that case the appellant

was detected to have been suf fer ing f rom'General ized seizure (Epi lerpsy)"  af ter  9 years of

serv ice,  a l though at  the t ime of  h is  enro lment  there was no ind icat ion of  such i l lness.  He was

discharged f rom serv ice on medical  grounds and was denied d isabi l i ty  pension as the nre ld ica l

board held that  the d isabi l i ty  was nei ther  at t r ibutable to  nor  aggravated by mi l i tary  serv ice;  and

the same was const i tu t ional  in  nature.  However,  the content ion of  the appl icant  was that  s ince

the d isease could not  be detected at  the t ime of  h is  enro lment  and no note of  such i l lness was

made to that  ef fect ,  i t  has to be assumed that  the ib id  i l lness had developed due to s t ress and

stra in of  mi l i tary  serv ice.  In  that  conte,x t ,  the Hon'b le Apex Court ,  a f ter  carefu l ly  expla i r r ing a l l

the ru les and regulat ions on the subject ,  formulated fo l lowing two issues:-

i) Whether a member of Armed Forces can be presumed to have been in sound

physical and mental condition upon entering service in absence of disobilities or

disease noted or recorded of the time of entrance?

ii) Whether the appellont is entitled for disability pension?

29.  The Hon'b le Supreme Court  has graphica l ly  d iscussed the scope of  ru les 5.6,711a) ,  (b)

and (c) ,  8 ,  9  and 1,4(a) ,  (b) ,  (c)  and (d)  of  Ent i t lement  Rules,  1982 as a lso regulat ion I73 of

Pension Regulat ions for  the Army 1961 (Revised) .  l t  was a lso not iced by the Apex Court  that  the
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Ent i t lement  Rules,  1982 were amended by Min is t ry  of  Defence le t ter  No.  1(1) /81/D (Pen-C)

dated 20th June,  1996.  Af ter  compar ison of  the Rules obta in ing in  1982 Ent i t lement  Rules a: ;  a lso

amended Ent i t lement  Rules of  1996 (not  pr in ted or  publ ished) ,  i t  was held that  both : ;e ts  of

ru les were basica l ly  the same wi thout  any s igni f icant  d i f ference.  The Apex Court  a lso d isr :ussed

the effect of earl ier decision of the Hon'ble Supreme Court in UOI & ,Ors -vs- Keshar Singh,

(2007) 12 SCC 675, as alsothe case of Om Prakash Singh -vs- UOI & Ors, (2010) 12 SCC 667. The

Apex Court also considered rule 423 of General Rules of Guide to Medical Off icers (t \4i l i tary

Pensions) 2002.

30.  In  Para 28 of  the judgement  i t  is  held as under : -

o28,A conjoint reoding of various provisions, reproduced above, makes it clear thot -

(i) Disability pension to be gronted to an individuol who is involidated from service on

occount of o disability which is ottributable to or aggravated by military service in

non-bottle casualty ond is ossessed at 20% or over. The questi"on whether a

disability is ottributable or aggravated by military service to be determined under

"Entitlement Rules for Casualty Pensionary Awards, 7982" of Appendix-ll

(Regulation 773)

(ii) A member is to be presumed in sound physical ond mental condition upon entering

service if there is no note or record qt the time of entrance. ln the event of his

subsequently being discharged from service on medical grounds any deterioration

in his health is to be presumed due to service. [Rule 5 r/w Rule 14(b)]

(iii) Onus of proof is not on the claimant (employee), the corollory is that onus of proof

thot the condition for non-entitlement is with the employer, A claimant has o right

to derive benefit of ony reasonable doubt and is entitled for pensionary benefit

more liberally. (Rule 9),

(iv) tf o diseose is accepted to have been as having arisen in service, it must also be

estabtished that the conditions of militory service determined or contributed to the

onset of the disease ond that the conditions were due to the circumstances of duty

in militory service. [Rule 14@].
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(v) lf no note of any disability or disease was made at the time of individual's

occeptance for militory service, o diseose which has led to qn individuol's

dischorge or deoth will be deemed to have orisen in service. I rule 14(b)]

(vi) U medical opinion holds that the disease could not have beetn detected on medical

exominotion prior to the acceptance for service and thqt disease will not be

deemed to have arisen during service, the Medicol boord i.s required to state the

reosons. [Rule 14(b)]

v) lt is mandatory for the Medical board to follow the gu,idelines laid down in

Chopter ll of the "Guide to Medical (Military Pension), 2002 -- Entitlement: Generol

Principles", including parograph 7,8 and 9 as referred to above.

Af te r  exp la in ing  Ru le  423 o f  the  Gu ide  to  Med ica l  Of f i cers  ( tV l i l i ta ry  Pens ions)  2002,

which deals  wi th at t r ibutabi l i ty  aspect ,  i t  has been observed by the Apex Court  in  para25 of  the

ib id judgement  : -

u25. Therefore, as per rule 423, following procedures to be followed by the

Medicol Boord:

(i) Evidence both direct and circumstantial to be taken into account by

the Board ond benefit of reasonable doubt, if any would go to the individual;

(ii) a disease which has led to an individual's diischarge or death will

ordinorily be treated to have arisen in service, if no note of it was mode at the

time of individuol's acceptonce for service in Armed Forc'es.

(iii) lf the medical opinion holds that the disease could not have been

detected on medical exomination prior to acceptance for service and the

diseose will not be deemed to have been arisen during militory service, the

Board is required to state the reason for the same.

32.  Therefore,  i t  is  crysta l  c lear  that  in  the case of  Dharamvir  S ingh (supra) ,  the Hon'b le

Apex Court  has main ly  deal t  wi th  the ro le and duty of  medical  board in  assessing the condi t ion

of  d isabi l i ty  of  the ind iv idual  wi th  reasons.  l t  has been categor ica l ly  pointed out  that  as per  ru le
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9 of  Ent i t lement  Rules,  1982,  the "onus of  proof"  is  not  on the c la imant  and he shal l  not  be

cal led upon to prove the condi t ions of  ent i t lements and he wi l l  get  any benef i t  o f  doubt ,  In

other  words,  the c la imant  is  not  requi red to prove h is  ent i t lement  of  pension;  such pensionary

benef i t  is  to  be g iven more l ibera l ly .  The duty of  the medical  board has ar lso been h ighl ighted in

that  decis ion as reproduced above.

33.  l t  may be per t inent  to  ment ion here that  under  regulat ion 292 of  Pension Regulat ions

for  the Army,  1961,  grant  of  pensionary awards to members of  the Terr i tor ia l  Army s l ra l l  be

governed by the same general  regulat ions as are appl icable to  the corresponding personnel  of

the army.  Therefore,  the analys is  of  the Hon'b le Apex Court  as out l ined above,  would square ly

apply  to  the case of  the appl icant  who belonged to the TA.

34.  As a l ready observed above,  no reason was stated by the medical  board as to why i t

came to the conclus ion that  the ib id  c l isease of  the appl icant  was nei ther  at t r ibutable to  nor

aggravated by h is  serv ice condi t ion in  the Terr i tor ia l  Army.  As held by the Hon'b le Apex C,our t  i t

is  the duty to  the medical  board to g ive reason in  suppor t  o f  i ts  f ind ing which is  absent  in  the

instant  case.  ln  that  v iew of  the mat ter ,  we are not  inc l ined to lay much importance on such

f ind ing of  the medical  board.  l t  is ,  however ,  undisputed that  percentage of  d isabi l i ty  is  to  be

determined only  by the medical  board and by no other  author i ty .  Here,  the percentage of

d isabi l i ty  of  the appl icant  as assessed bythe medical  board is  lessthan zct%' .

35.  Now, in  terms of  regulat ion 178-A of  Pension Regulat ions,  in  case where an ind iv ic lua l 's

d isabi l i ty  or  i ts  aggravat ion at  the t ime of  inval idat ing is  permanent ly  below pensionable degree,

he may c la im to be brought  before a medical  board wi th in a per iod of  ten years f rom the date of

h is  d ischarge.  ln  the case before us,  the appl icant  was not  p laced before l  any medical  board for

re-assessment  of  h is  d isabi l i ty .



15

36.  In  the instant  case,  therefore,  in  our  considered opin ion,  the appl icant  should be

brought  before a f resh medical  board both for  assessment  of  h is  percentage of  d isabi l i ty  i l : ;  a lso

for  determin ing wi th reasons as to whether  h is  inval idat ing d isease was at t r ibutable to  or

aggravated by mil i tary service.

37.  So far  as appel la te orders are concerned,  in  our  considered v iew,  there was tota l  non-

appl icat ion of  mind by the respondent  author i t ies for  coming to a conclus ion in  denyi rng the

pension to the appl icant .  We are of  the opin ion that  the appel la te orders cannot  s tand the

scrut iny of  law in  v iew of  our  observat ions made above,  because the s; r id  orders d id not  take

into considerat ion the lack of  reason of  the opin ion of  the medical  boerrd,  and,  consequent ly ,

both the appel la te orders are l iab le to  be set  as ide and are accord ingly  set  as ide.

In the resul t ,  the OA is  par t ly  a l lowed by issuing fo l lowing d i rect ions: -

a)  The appl icant  shal l  be deemed to be inval idated out  of  serv ice of  TA on account  of

medical  d isabi l i ty  for  which he was unf i t  for  fur ther  serv ice in  terms of  ru le 1a(b)  ( iv)

read in  conjunct ion wi th Army Order  1.53173.

b)  The opin ion of  the Release Medical  Board hold ing that  the d isease wi th which the

appl icant  was suf fer ing was nei ther  at t r ibutable to  nor  aggravated by mi l i tary

serv ice is  not  susta inable being arr ived at  wi thout  d isc los ing adequate reasons as

requi red under  the ru les and law on the subject .  Therefore,  such opin ion recorded

by the RMB proceedings be set  as ide accord ingly .

c)  The appl icant  shal l  be brought  before an Inval idat ing Medical  Board,  wi th in 90 days

from the date of  communicat ion of  th is  order ,  for  re-assessment  of  percentage of

38 .



16

disabi l i ty  and a lso for  a reasoned opin ion as to whether  the ib id  d isease was

attr ibutable to or aggravated by mil i tary service.

d)  Based on such opin ion and assessment  by the f resh medical  board,  the quest ion of

admiss ib i l i ty  of  d isabi l i ty  pension and status of  'ex-serv iceman'  shal l  be determined

by the respondents in  accordance wi th ru les.

e) No costs.

39.  Let  a p la in copy of  the order  duly  counters igned by the Tr ibunal  Of f icer  be suppl ied to

both s ides on observance of  usual  formal i t ies.

(LT.  GEN. K.P.D.SAMANTA)

ADMINISTRATIVE MEMBER

(JUSTICE RAG HU NATH RAY)
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