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For  the respondents

Mr .  Suman Basu ,  Counse l

Mr .  Souv ik  Nandy ,  Counse l

O R D E R

PER HON,BLE LT GEN KPD SAMANTA. MEMBER (ADMINISTRATIVEI

1.  In  th is  appl icat ion f i led under  Sect ion 14 of  the AFT Act ,  the appl icant ,  who ret i red on

at ta in ing the age of  superannuat ion f rom the Terr i tor ia l  Army (TA) in  the rank of  Major ,  has prayed

for  grant  of  pension by way of  extending the benef i t  o f  some decis ions of  the Pr inc ipal  Bench of  the

AFT as per  deta i ls  g iven in  the appl icat ion i tse l f .

2 .  The  app l i can t  was  born  on  9 -5 - l -938 .  He  in i t i a l l y  j o ined  the  Ind ian  A i r  Force  in  the  ranks ,

at ta ined the rank of  Corpora l  and served f rom 15-6-1955 to 26-9-1963,  i .e .  for  8 years 102 days.  He

was then selected as an Emergency Commissioned Of f icer  (ECO) in  the rank of  2nd L ieutenant  (2/Lt )

in  the Indian Army wi th ef fect  f rom 27-9-1963 i .e .  immediate ly  af ter  being re leased f rom Indian Ai r

Force and served as a ECO in ASC t i l l  25-5-1967.  His  to ta l  per iod of  serv ice in  the lnd ian Army as an

ECO was 3 years and 238 days.  Thereaf ter ,  he was commiss ioned in  TA on 11.6.1.974 and served in

I21.  In fantry  Bat ta l ion of  Terr i tor ia l  Army f rom 11-6- I974 to 31.5.1990.  He ret i red f rom TA

commiss ion  in  the  rank  o f  a  Ma jo r  on  a t ta in ing  the  p resc r ibed  age  fo r  superannua t ion  tha t  was  52

years.
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3.  The tota l  commiss ioned serv ice of  the appl icant  inc lus ive of  h is  prev ious serv ice l ,  as cer t i f ied

by the competent  author i ty  is  27 years 10 months and 29 days,  out  of  which h is  to ta l  TA serv ice was

for  a per iod of  16 years 6 months and 9 days (Annexure 46) .  The gr ievance of  the appl icant  is  that

even though he rendered more than 15 years of  pensionable serv ice,  he was not  granted any

pension af ter  h is  ret i rement  on superannuat ion f rom Terr i tor ia l  Army.  He made representat ions

before the PCDA (P) ,  A l lahabad af ter  obta in ing the necessary serv ice cer t i f icate in  March 2012,  but

h is  prayer  was re jected by order  dated 15-6-2012 ( lmpugned Order ,  Annexure AB).  T 'he PCDA (P)

v ide the impugned order  dated L5.6.20t2 communicated that  the appl icant  had actual ly  rendered a

tota l  o f  16 years and 208 days of  serv ice inc luding in  the ranks p lus as ECO and TA,  which does not

tota l  up to 20 years,  which is  the min imum qual i fy ing serv ice for  an of f icer  to  be e l ig ib le for  pension.

Subsequent ly ,  the appl icant  came to know that  the Pr inc ipal  Bench of  the AFT,  by i ts  orc ler  dated 18-

1 - 2 0 1 2  i n T A T T L o f  2 0 0 9 ( L t . C o l  l . K . T a l w a r  v s . U n i o n o f  I n d i a l a n d a l s o b y o r d e r d a t e d  I 9 - 2 - 2 0 I 0

passed in  TA 46/2010 (Major  S.D.  Singh vs.  Union of  Ind ia and others)  d i rected for  grar t t  o f  Pension

in  respec t  o f  the  app l i can ts  who  were  s im i la r l y  p laced  l i ke  the  app l i can t .  The  Hon 'b le  AFT (PB)  has

quoted two important  pol icy le t ters by the MoD dated 30 Oct  1.987 and 3 l  Feb 1998 (Page 4 to 7 of

the PB AFT order  on TA 46l2OtO dated 19.2.201,0 in  the case of  Major  SD Singh (supra) .  For t i f ied

wi th above two cour t  decis ions and a lso the MoD orders as quoted ib id  grant ing pension in  favour

of  those pet i t ioners before the Pr inc ipal  Bench,  the appl icant  made fur ther  representat ion to the

PCDA(P) on 2-7-2012 for  grant  of  pension.  However,  th is  representat ion was a lso re jected by the

PCDA (P)  bV thei r  order  dated 30-7-2012 ( lmpugned order ,  Annexure A1-0) ,  by s tat ing that  those

appl icants before the Pr inc ipal  Bench of  AFT were granted pension in  ternrs of  the Court 's  order  and

government  sanc t ion ;  bu t  the  app l i can t  was  no t  en t i t l ed  to  any  such  pens ion  fo r  reasons  as

submi t ted  in  the i r  ea r l i e r  l e t te r  o f  1 .5 .6 .2012  ( lmpugned  o rder ,  Annexure  A8) .  The  app l i can t  has

a l leged  hos t i l e  d i sc r im ina to ry  t rea tment  towards  h im by  the  au thor i t i es  and  has  f i l ed  th i s  OA

c la im ing  g ran t  o f  pens ion  fo r  h i s  to ta l  comb ined  pens ionab le  se rv i ce  rendered  in  the  Ind ian  A i r

Force,  Ind ian Army and Terr i tor ia l  Army by way of  extending the benef i t  o f  the ib id  judgements of
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the Pr inc ipal  Bench.  He has a lso prayed for  quashing of  the PCDA (P)  orders daterd 1,5.6.2012

(Annexure A8)  and dated3O-7-2012 (Annexure ALO);  v ide which h is  prayer  for  pension was re jected

by the PCDA (P) ,  Respondent  No-9.

4.  The respondents  have contes ted  the  c la im o f  the  app l ican t  by  f i l i ng  a  rep ly  a f f idav i t .  l t  i s

admi t ted  tha t  the  app l ican t  rendered 16  years  208 days  o f  combined qua l i f y ing  serv ice  in  the  Ind ian

Air  Force,  Ind ian Army and Terr i tor ia l  Army.  They have,  however ,  s tated that  the decis ions in  respect

o f  Ma jo r  S .D .  S ingh  (supra )  and  L t .  Co l .  l .K .  Ta lwar  (supra )  were  imp lemented  by  the  Government

wi th cer ta in condi t ions in  v iew of  the Court 's  order ,  but  the case of  the appl icant  was considered on

mer i t  in  terms of  the Government  Orders on the subject  and he was found not  e l ig ib le for  pension

under the extant  ru les.  They have stated that  the appl icant  has in  h is  credi t  to ta l  commiss ioned

serv ice of  27 years 10 months 29 days out  of  which tota l  embodied serv ice that  qual i f ies for  pension

is  L6 years 6 months and 9 days.  l t  is  s tated that  the appl icant  was a Commriss ioned Of f icer  and in  h is

case the min imum qual i fy ing serv ice for  earn ing pension is  20 years and not  15 years as s tated by

the appl icant .  They have,  therefore,  prayed for  re ject ion of  the OA.

5.  We have heard the learned counsel  for  both the par t ies and perused the docurnents p laced

on record.

6 .  Mr .  Suman Basu ,  the  lea rned  counse l  fo r  the  app l i can t  has  subnr i t ted  tha t  admi t ted ly  the

appl icant  has rendered tota l  qual i fy ing serv ice of  16 years 6 months and 9 days.  As per  re levant

pension ru les/ regulat ions min imum qual i fy ing serv ice for  earn ing pension is  15 years.  He has

however admit ted that  in  case of  of f icers,  such min imum qual i fy ing serv ice is  2C\  years;  but ,

accord ing to h im,  in  case of  " la te entrant  of f icers"  the requi rement  is  15 years of  serv ice and not  20

years.  He has referred to the decis ions of  the Pr inc ipal  Bench of  AFT in  the case of  Lt .  Col  l .K.  Talwar

vs.  Union of  Ind ia and others in  TA 771,  of  2009 decided on 18- l - -2010 and that  of  Major  S.D.  Singh

vs.  Union of  Ind ia & Others decided on L9-2-2010 (both unrepor ted)  anrd submit ted that  ident ica l
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benef i t  should a lso be extended in  the case of  the appl icant  and denia l  o f  such benef i t  wi l l  be in

v io lat ion of  Ar t ic le  14 and 16 of  the Const i tu t ion of  lnd ia.

7 .  Mr "  Souv ik  Nandy ,  the  lea rned  counse l  fo r  the  responden ts ,  on  the  o ther  hand ,  has

submit ted that  "Late Entrants"  are those who have ret i red on reaching t l ' re  prescr ibed age l imi t  for

compulsory ret i rement  wi th at  least  15 years of  commiss ioned serv ice,  k lu t  whose tota l  qual i fy ing

serv ice is  less than 20 years,  as def ined in  Reg.  15 of  Pension Regulat ions for  the Army 1961

(Revised)  (Annexure D to the A/O).  ln  the instant  case,  as submit ted by the respondents,  the tota l

commiss ioned serv ice of  the appl icant  is  27 years l -0  months and 29 days,  which is  more than 20

years;  and therefore,  accord ing to them, he does not  come wi th in the def in i t ion of  ' la te entrant '

c lause .  He  has  d is t ingu ished  the  case  o f  Ma j .  S .D .  S ingh  (supra )  by  con tend ing  tha t  he  (S .D .S ingh)

had less than tota l  20 years of  commiss ioned serv ice and therefore,  h is  case was c l i f ferent  and

hence ,  the  app l i can t  canno t  c la im the  bene f i t  o f  the  sa id  dec is ions  as  h is  case  i s  d i s t ingu ishab le .

8.  We have considered the mat ter  carefu l ly  and have perused t f re  serv ice records of  the

app l i can t  and  a lso  o f  the  unrepor ted  dec is ions  o f  the  Pr inc ipa l  Bench  o f  the  AFT wh ich  a re  annexed

along wi th the OA. There are d i f ferent  c la ims made by both par t ies whi le  ca lcu lat ing the tota l  serv ice

put  in  by the appl icant  and tota l  pensionable serv ice put  in  by h im.  We pgl , /  on the or ig inal  Record of

Serv ice ( IAFZ 204t1 of  the appl icant  as submit ted by the respondent  to  arr ive at  the accurate

calcu lat ion of  serv ice.

ln IAF as Cpl 15.6J9551q 27.9.1963 (8 vears 100 davsl This entire period of service

to  be  coun ted  as  pens ionab le  se rv i ce ,  as  per  MoD po l i cy  le t te r  da ted  LL  Jun  1985

(Annexure C to A/OI .

(b)  As an ECO commiss ioned in  ASC f rom 27.9.1963 to 25.5.1967 (3 vears 240 davs) .

This  ent i re  per iod is  a lso to be counted as pensionable serv ice as per  ib id  pol icy le t ter  of  L1

Jun L985 (Annexure C to A/O).

( a )

i s
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months 20 davs) .  Out  of  th is  to ta l  serv ice,  embodied serv ice that  is  counted for  pension in

TA as per ibid policy letter is 4 years and 233 days.

Total pensionable service thus works out to 16 years and 208 days.

9.  The respondents in  Para 6 of  the i r  a f f idav i t  in  opposi t ion (A/O) have a lso conceded that  the

appl icant  had rendered a tota l  1-6 years 6 months 28 days of  qual i fy ing serv ice for  earn ing pension.  l t

is  s tated that  in  the case of  the of f icers,  the min imum qual i fy ing serv ice is  20 years.  However,  for  the

" la te entrants"  as def ined in  Reg.  15 of  the Pension Regulat ions,  the requi rement  for  qual i fy ing

serv ice is  15 years and not  20 years,  prov ided the of f icer  had to ret i re  on at ta inment  of  maximum

age fo r  re t i rement  in  tha t  rank .  In  the  ins tan t  case  the  app l i can t  re t i red  on  31 .5 .1990 ,  i . e . ,  on

at ta in ing the age of  52,  h is  date of  b i r th  as per  serv ice record being 9 May 1938.  The st ipu lated age

of  ret i rement  of  a  Major  is  52 years;  therefore the appl icant  could not  have served any longer .  The

respondents main ly  d is t inguished the case of  Major  S.D.  Singh by stat ing that  the appl icant  had

rendered more than 20 years of  "commiss ioned serv ice" ,  i .e .  to ta l  27 yeans 10 months and 25 days

al though the ent i re  serv ice was not  pensionable,  he being a TA of f icer  in  whose case ru les permi t

only  the embodied serv ice to be counted for  pension;  whereas Maj .  S. t ) .S ingh had rendered less

than 20 years of  "commiss ioned serv ice" .  Therefore,  accord ing to the respondents the appl icant  d id

not  come wi th in the def in i t ion of  " la te entrant" ;  and as such,  he would not  be ent i t led to pension as

c la imed.  They have re l ied on a MoD let ter  dated 1 l - th  June l -985.  l t  wi l l  be appropr ia te to  quote the

relevant port ion of the letter dated 11-6-85 (Annexure-C to the above A,/O), as referred to by the

respondents:

" (a )  Former  qua l i f y ing  regu la r  se rv i ce  in  Army,  Navy  and  A i r  Force  in  any  rank  w i l l
be  coun ted  to  the  same ex ten t  as  admiss ib le  to  the  regu la r  A rmy personne l .

(b)  The weightage added to the qual i fy ing serv ice of  regular  Army personnel  wi l l
no t  be  a l lowed  in  the  case  o f  T .A .  pe rsonne l .

(c)  The qual i fy ing embodied serv ice as ment ioned above may be cont inuous or
rendered in  broken spel ls .  For  ca lcu lat ing the tota l  embodied serv ice,  the breaks in

( d )
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imposed on the pension of  those JCOs/Ors who have completed 15 years or  more of
agRregate embodied service. but have not completed 20 vears of aRgreRate
embod ied  se rv ice . "  (under l i n ing  fo r  emphas is )

10.  Here i t  wi l l  be appropr ia te to  quote Regulat ion 15 of  Pension Regulat ions which has def ined

late entrants as under :

' ' l -5 .  
For  purpose of  the regulat ions in  th is  chapter ,  a  ' la te entrant '  is  an of f icer  who

s ret i red on reaching the prescr ibed age l imi t  for  compulsory ret i rernent  wi th  at
least 15 years' commissioned service quali fying for pension but whose total
qual i fying service is less than twenty years".

11.  On a carefu l  reading of  th is  prov is ion of  Regulat ion l -5  we f ind that  the la te entrants are

those who have ret i red on reaching the prescr ibed age l imi t  o f  compulsory ret i rement  wi th at  least

L5 years commiss ioned serv ice but  whose tota l  qual i fy ing serv ice is  less than 20 years.  In  th is  case

the appl icant  has completed 15 years of  commiss ioned serv ice but  d id not  complete 20 years of

qual i fy ing serv ice (actual ) .  The case of  the appl icant ,  therefore,  comes wi th in the four  corners of  th is

Regulat ion because he ret i red as a Major  on at ta in ing the age of  compulsory ret i rement  and has

rendered 1-5 years of  commiss ioned serv ice qual i fy ing for  pension as agreed by the respondents and

his  to ta l  qual i fy ing serv ice is  less than 20 years because as per  serv ice cer t i f icate,  even though he

rendered 27 years L0 months and 25 days of  commiss ioned serv ice,  h is  to ta l  embodied serv ice is  16

years 6 months and 28 days,  which counts for  pension;  and is  a lso less tharr  20 years.

12.  The respondents in  the i r  rep ly  af f idav i t  have submit ted that  the tota l  serv ice rendered by

the appl icant  s tar t ing f rom

Terri torial Army is 27 years

h is  en t ry  in  the  Ind ian  A i r  Force  and  the rea f te r  Ind ian  Army and  then

l -0 months and 25 days which is  ref lected as fo l lows:

a )

b )

c )

lnd ian  A i r  Force  (Corpora l )

Emergency Commissioned Serv ice

Terri torial Army service

Embodied serv ice

8 Years 100 days (from 14-6-55 to27-9-63)

3 Years 242 days (from 27-9-67 to 25-5-67)

L5  years  L1  months  20  days

4  years  233  days
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13.  However,  w€ fa i l  to  understand as to how the respondents have imported the word

'Commiss ioned Serv ice of  more than 20 years '  in  the i r  counter  af f idav i t ,  which is  not  there in  the

Regulat ion 15 of  Pension Regulat ions for  the Army.  The Min is t ry  of  Defence le t ter  dated 11-6-1985

also does not  throw any l ight  on th is  aspect .  l t  is  a lso c lear ly  ment ioned,  "but  have not  completed 20

years of  aggregate embodied serv ice" .  Moreover ,  the appl icant  was only  a Corpora l  in  the Indian Ai r

Force which was not  a Commissioned Serv ice.  Therefore,  th is  serv ice which is  for  8 years and 3

months,  cannot  be counted as "Commissioned Serv ice"  as has been done by the respondents;

a l though the said serv ice would count  for  qual i fy ing serv ice for  pension.  l f  th is  serv ice is  deducted

from tota l  serv ice of  about  27 years.  then the tota l  commiss ioned serv ice comes to less than 20

years.

1,4.  From the decis ion of  the Pr inc ipal  Bench of  the AFT in  Maj .  S.D.  Singh's  case (supra) ,  who

was a lso a Terr i tor ia l  Army Commissioned Of f icer  and ret i red at  the age of  54 years as Major  l ike the

appl icant  was in i t ia l ly  denied pension a l though he had put  in  18 years c , f  reckonable serv ice.  The

Pr inc ipa l  Bench  has  re l i ed  on  MOD le t te r  da ted  30-10-1987  wh ich  was  i ssued  in  imp lementa t ion  o f

4th CPC recommendat ion forArmy Personnel  and a lso MOD let ter  dated 8-2-1998 which was issued

in  imp lementa t ion  o f  the  5 th  CPC recommendat ion .  l t  has  been  ment ioned  the re in  c lea r l y  tha t  a l l  t he

regulat ions of  Ind ian Ai r  Force and Army Personnel  wi l l  a lso be appl icable to  the Terr i tor ia l  Army

Off icers for  the purpose of  determin ing qual i fy ing serv ice and ear l ier  serv ice rendered in  any of  the

three Armed Forces,  i .e .  lnd ian Ai r  Force,  Ind ian Army and Terr i tor ia l  Army have to be taken in to

account .  In  the case before Pr inc ipal  Bench the respondents denied the benef i t  by tak ing recourse to

the def in i t ion of  la te entrants.  The Pr inc ipal  Bench in  i ts  aforesaid decis ion has in ter-a l ia  observed as

under :

" !0 .  A  s im i la r  case  came be fo re  us  i .e .  L t .  Co l .  l .K .  Ta lwar  vs .  Un ion  o f  Ind ia  and

Others (T.A.  No.77t /2009\  and we have a lso held that  the personnel  of  the

Terr i tor ia l  Army for  the purposes of  pension shal l  be t reated at  par  wi th Army

Off icer .  We have been shown the minutes of  the note sheet  of  the Defence Min is t ry

and CGDA (Pension) .  We reglet  to  sav that  there is  not  at  a l l  proper  appl icat ion of

mind in  th is  case.  Thev are a l l  obsessed wi th same concept  of  la te entrants and
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personnel  of  the Terr i tor ia l  Armv stands d i f ferent lv  for  the purposes of  pension.  But
the in tent ion of  the Government  and two orders which have beeln issued in
pursuance of  the implementat ion of  Four th Pav Colnmiss ion and Fi f th  Pav
Commission leaves no room for  doubt .

11. .  Af ter  going through the f i les we record our  great  d isp leasure the wav in
wh ich  the  case  has  been  dea l t  and  to ta l  non  app l i ca t ion  o f  m ind  and  th i s  i s  the
complete derogat ion of  the pol icv decis ion of  the Government .  Despi te the fact  that
the Government  has a l readv decided on 30th October ,  1-987 and 03 'd Februarv,  1998
s t i l l  t he re  i s  a  doub t  l u rk ing  in  the  m ind  o f  CGDA (Pens ion)  and  so  rnuch  so  the
Defence Min is t rv  who has issued th is  c i rcu lar  af ter  consul ta t ion wi th the
Department  of  Personnel  d id not  s t ick to  that  and wade awav bv the observat ions of
CGDA (Pens ion) .  A t  l eas t  M in is t rv  shou ld  have  themse lves  examined  o rders  i ssued
bv them on 30th October ,  l -987 and O3'd Februarv.  l -998.  Therefore,  we are of  the
opin ion that  the order  passed bv the Government  dated 10.01.2003 is  set  as ide and
respondents are d i rected to work out  the arrears of  pension of  pet i t ioner  and
re lease  the  same and  pav  the  same w i th  in te res t  @ 12% per  annum" .

That  apar t ,  we a lso  f ind  tha t  wh i le  ca lcu la t ing  the  qua l i f y ing  serv ice ,  f rac t ion  o f  ia  year  i s  a lso

taken in to account  in  the manner as prov ided in  Note 5 of  Min is t ry  of  Defence Not i f icat ion

as  a ' l a te  en t ran t ' i n  the  Ter r i to r ia l  A rmy  wh ich  he  jo ined  on  1 ,1 -6 -1 ,974  and  re t i red  on  31-5 -

da ted  30-10-1987  as  incorpora ted  in  the  judgement  o f  the  Pr inc ipa l  Bench  in  L t .  Co l .  l .K .  Ta lwar ' s

case.  l t  has been stated that  whi le  ca lcu lat ing length of  qual i fy ing serv ice,  f ract ion of  a  year  equal to

three months and above but  less than 6 rnonths shal l  be t reated as a completed one hal f  year  and

reckoned as qual i fy ing serv ice.

From the above d iscussion,  we are of  the considered v iew that  the appl icant  has to be16 .

treated

1990.  He,  having rendered more than 15 years of  commiss ioned pensionable serv ice by way of

add ing  h is  pas t  se rv i ce  in  the  Ind ian  A i r  Force  and  lnd ian  Army,  bu t  l ess  th ran  20  years  o f  qua l i f y ing

serv ice,  and calcu lat ion having been made in  terms of  above Note 5 of  Min is t ry  of  Defence le t ter  of

1987,  the appl icant  should be held ent i t led to get  pension in  accordance wl th the ru les.

17.  Accord ingly ,  the OA is  a l lowed.  The respondents are d i rected to grant  pension to the

appl icant  as per  ru les a long wi th in terest  at  the rate of  1"2% per  annum, subject  to  adjustment  of  any

amount  of  terminal  gratu i ty  etc .  which he would have received in  l ieu of  pension,  wi th in 90 days

from the date of  communicat ion of  th is  order ,  l t  is  made c lear  that  the appl icant  need not  be asked
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to refund the amount  he had a l ready received at  the t ime of  ret i rement  as a pre-conrJ i t ion to pay

him the pension,  gratu i ty  and arrears based on th is  order ;  instead payment  should be made to h im

af ter  deduct ing the gratu i ty  amount  a l ready paid when he ret i red wi thout  any pension.  fhere wi l l  be

no order as to costs.

18.  Let  the or ig inal  records be returned to the respondents on proper  receipt .

19.  Let  a p la in copy of  the order  duly  counters igned by the Tr ibunal  Of f icer  be furn ished to both

par t ies on observance of  due formal i t ies.

(LT.  GEN. K.P.D.SAMANTA)

M EM BER (ADM I N TSTRATTVE)

(JUSTICE RAGHUNATH RAY)

M E M B E R  ( J U D T C T A L )


