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For  the pet i t ioner  :  Mr .  B is ikesan Pradhan,  Advocate

For the respondents :  Mr.  Tapas Kumar Hazra, Advocate .

O  R D E R

PeT HON,BLE LT GEN K.P.D. SAMANTA. MEMBER (ADMINISTRATIVCI

This matter was or igirral ly f i led in the Hon'ble Orissa High Court  as a wri t  pet i t ion {WP(C)

No. IOITZ of ZOLU which was later t ransferred to this Tr ibunal on 19.04.2012 and re-

numbered as T.A.No.  15/20t ,2 .

2 .  Br ie f ly  the case re la tes  to  the app l icant  who is  a  re t i red jun ior  commiss ioned o f f icer  o f

Ter r i to r ia l  Army (TA) .  The app l icant  was serv ing in  120 TA Bat ta l ion (BN)  hav ing been enro l led

there on 23.LL.1g76. Al thourgh he was discharged on 10.06.1996, which is af ter approximately

20 years of  service, a total  per iod of  embodied service, as is calculated for al l  TA personnel to

be recognized as reckonabler service for pension, works out to L4 years 198 days (annex. 2 to

the app l ica t ion) .  However ,  the author i t ies ,  in  the i r  ca lcu la t ion,  have submi t ted that  the to ta l

embodied serv ice in  h is  case was actua l ly  14 years  and 155 days as exp la ined in  the i r  counter

aff idavi t  (para L2).  They Inave further explained that the appl icant had 43 days of  non-

reckonable  serv ice s ince that  per iod was leave wi thout  pay which was ava i led by  h im as per

spec ia l  prov is ion ava i lab le  in  TA serv ice ru les .  As per  the d ischarge book o f  the app l icant

(annex.  1 to  the app l ica t ion)  we however  f ind  that  the to ta l  embodied serv ice as  ment ioned is

14 years  and 19g days and not  as  14 years  and 155 days as c la imed by the respondents  in  the i r

counter af f idavi t .  l t  was ;cointed out that the discharge book is a Government documents

signed by the Commandin,g Off icer of  tz}  lnfantry BN, TA. Even in annexure 2 to the

appl icat ion which is an of f ic ia l  document dated 15.04.1998 signed by an Off icer of  I20 lnf '  BN

(TA)  i t  has been c lear ly  endorsed that  the app l icant  had an embodied serv ice o f  t4  years  and

198 days.
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3 .  Under  any c i rcumstances,  the app l icant  fa l ls  shor t  o f  the mandatory  15 years  o f

embodied serv ice which would  make h im e l ig ib le  to  earn pens ion as per  the Regula t ions.  The

appl icant appl ied to the author i t ies to condone this short fal l  of  167 or 210 days under the

powers vested upon the Addit ional  Director General  Terr i tor ia l  Army at Army HQ New Delhi  on

27.06.2007 and again on 20.06.2009. Besides these pet i t ions the appl icant did obtain an order

dated 02.12.2010 from the l {on'ble Orissa High Court  in responseto WP( C )No. L378 of 2010

(Annex.  6  to  the app l ica t ion) ,  where in  the Hon 'b le  High Cour t  had ordered the respondent  No '

l -  to reconsider and dispose of the representat ion within the rules.

4 .  Subsequent  to  the ib id  cour t  order  and representa t ion,  the Addi t iona l  D i rec tor  Genera l

Ter r i to r ia l  Army ( respondent  No.  1)  issued a  speak ing order  (annex.  7  to  the app l ica t ion) '  As

per the above speaking order dated 16.08. zo!t ,  the respondent No. 1 did not condone the

shor t  fa l l  o f  210 days as ca lcu la ted by them under  the p lea that  " in  terms of  Ru le  125(a)  o f

pension Regulat ion part  l ,  Lg61, condonat ion of  short fal l  in service is not permissible i f  an

indiv idual  is discharged from TA service at  his own request" '

5 .  The sum and substance o f  the mat ter  is  -  do the author i t ies  have the power  to  condone

any short fal l  of  reckonable : ;ervice for pension from the mandatory 1-5 years,  which is required

to  make h im e l ig ib le  for  Per rs ion ?

6. In the counter af f idavi t  as f i led by the respondents,  they have also submit ted their

inabi l i ty to condone any s,hort fal l  of  service for pension since condonat ion of  def ic iency in

service for el ig ibi l i ty of  pension is possible only i f  an indiv idual  was not discharged at his own

request.  The respondents have further submit ted that the appl icant was discharged from

service under TA Rur- Lalc read in conjunct ion of  Army Rule l -3 "at  his own request" '  This

aspect  is  a lso found endor ,sed in  the d ischarge book o f  the app l icant  (annex.  1)  (para 12 o f  the

A/o).
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7.  The appl icant had also drawn ourattent ion to a few other NCOs in whose case certain

amount of  short fal l  in service for pension was condoned. The respondents however in para L6

of their  A/O have clear ly submit ted that the case of other NCO who was Hav. Sur inder Singh

was di f ferent s ince he was discharged after complet ion of  his terms of engagement and not at

his own request.  Therefore, the matters are not comparable.

g .  Whi le  mak ing h is  own submiss ion,  Mr .  Pradhan,  the learned counse l  fo r  the app l icant

admi t ted that  h is  c l ien t  had indeed sought  for  d ischarge on compass ionate  ground but  was not

aware that he had not completed his el ig ible service (embodied service for TA) for pension

which was 15 years .  He emphas ized on the po in t  ment ioned in  para 13 o f  h is  wr i t  pet i t ion  to

the extent " that the author i ' t ies ought to have explained the disadvantages of ear ly discharge

of  the employee f rom the serv ice on an ext reme compass ionate  ground,  but  in  the ins tant  case

no such s tep has been taker r  by  the author i ty  whi le  the pet i t ioner  app l ied for  ear ly  d ischarge

from the service."  This aspect has not been contested by the respondents ei ther through

aff idavi ts or dur ing oral  subnrission.

9 .  The second po in t  that  Mr .  pradhan brought  out  is  regard ing the undue hur ry  in  which

the app l icant 's  d ischarge app l ica t ion was processed and sanct ioned.  To th is  ex tent  he br ings to

our  not ice  para 3  o f  annex.  4  where in  the app l icant  has c lear ly  ment ioned that  he app l ied for

discharge from service on 10.06.1,996. Mr.  Pradhan at that point  brought to our at tent ion with

regard to  the date  o f  d ischarge o f  the app l icant  which a lso happens to  be 10.06.1996 '

Therefore ,  as  summar ized by h im,  the author i t ies  were look ing for  an oppor tun i ty  to  d ischarge

the app l icant  under  some ptea or  o ther  and such an app l ica t ion to  go on compass ionate  ground

was obta ined f rom h im premature ly .  The respondents  contested dur ing ora l  submiss ion but

have made no o ther  submiss ion in  the i r  a f f idav i ts  to  exp la in  such undue hur ry  o f  grant ing

d ischarge wi th in  the same day when the app l icant  had made a request .
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Mr .  pradhan emphas ized on these two po in ts  that  have been ment ioned above to  make an

issue that a departure be made in his case to condone his short fal l  in service since the discharge

was indeed not on own request in terms of the spir i t  and in the manner that was to be

executed.  Mr .  Pradhan conc luded h is  ar8ument .

j .o .  Mr .  Tapas Kumar  Hazra dur ing h is  ora l  argument  re l ied upon the fac ts  and mater ia ls  as

have been submit ted through aff idavi ts.  But on the two points with regard to the facts on not

exp la in ing repercuss ions o f  compass ionate  ground d ischarge and the undue hur ry  in  execut ing

the said compassionate ground discharg€, Mr.  Hazra could not throw any further l ight than

what has been submit ted in thei  r  Alo.  He however brought to our not ice the contents of  para

t25 of the pension Regulat ion 1961 which does not al low the author i t ies to exercise any

discret ion to condone any short fal l  in service for pension, i f  the appl icant had sought discharge

at his own request.

y . .  we have heard the learned counse l  fo r  both  s ides in  deta i l  and a lso have cons idered a l l

the af f idavi ts and annexures that have been submit ted. we are of  the view that in this matter

there are  three issues that  need app l ica t ion o f  our  jud ic ia l  mind '

L2. First ly,  was the short fal l  167 days or Zto days ? rn this case we are of  the view that i t  is

immater ial  what the short fal l  is  but the fact  remains that the short fal l  of  even upto 210 days

can be condoned by the author i t ies,  i f  permit ted under the rules.  Further,  43 days of  short fal l

on account of  leave without pay is an aspect which has no relat ionship with the "discharge at

own request, , .  Therefore, nothing debars from condoning those 43 days'  As regards the

balance 167 days are con(:erned, that per iod is wel l  under the purview of respondent No'  I '  to

condone,  i f  Permi t ted under  ru le '
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13. Secondly,  Regulat ion t25(2) does not permit  any condonat ion of  short fal l  for

condonat ion i f  d ischarged at his own request.  We need to analyse this issue in i ts total i ty for

which we reproduce Regulat ion L24 and I25 of  Pension Regulat ions for Army, 1961 (as

amended)  : -

" Condonation of an interruption of service

L24. upon such condition os it moy think fit to impose, o competent authority may

condone interruption of serv,ice in the cose of a person whose pension is sanctionable by an

authority subordinate to the 'President as under:-

(a) When proposed ptension exceeds Rs. 25/- P.M. - interruption not exceeding a period

of 12 months in all.

(b) When proposed pension is Rs. 25/- per month or less - oll interruption whatever

durotion.

Condonation of deficiency in service for eligibitity to service/reservist Pension

L25. Except in the case of -

(a) an individual whc,is discharged at his own request.

(b) on individual whct is etigible for pension or gratuity under regulation 164'

Or

(a) An individual who is involidote with less than L5 years of service, deficiency in

service for etigibitity to service pension or reservist pension or gratuity in lieu may be

condoned by o competent authority upto six months in each cose'
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14. There is no doubt that the author i t ies have acted wel l  wi thin the rules for denying

themselves the discret ion to condone any short fal l  in service for pension because in this case

the author i t ies  have he ld  that  the d ischarge was a t  h is  own request .  But  th is  sp i r i t  o f  the ru le

must be seen in i ts ent i rety;  the aspect which we have gone into.  The aspect of  "discharge at

h is  own request "  however  needs fur ther  ana lys is  which is  the th i rd  po in t  o f  issue.

15. The third issue therefore is borne out of  two points that have been undisputedly raised

by the app l icant  which are  ;

(a)  Why was the aPPl icant

compassionate ground, to serve a few

not advised ,  when he requested for discharge on

more months to  make h im e l ig ib le  for  pens ion ?

(b)  Why was the app l ica t ion processed in  express speed wi th in  the same day i 'e '  on

10.06.1996 which is  indeed surpr is ing.  More so wi thout  any proper  response f rom the

respondents,  a doubt ar ises whether i t  was a case of discharge at his own request or such an

appl icat ion was obtained fnom him for di f ferent purpose. That not notwithstanding, the

appl icant  is  a  TA employee and he has to  h is  c red i t  5  years  and 3  days o f  d is -embodied serv ice,

which o f  course is  not  counted as reckonable  pens ionable  serv ice.  under  such c i rcumstances,

the app l icant ,  to  our  mind r reeds spec ia l  d ispensat ion so that  the benef i t  o f  doubt  would  t i l t  to

h is  advantage.



16. We are of  the view that the appl icant cannot str ict ly be considered as one who

voluntar i ly asked for discharge at his own request,  but perhaps his appl icat ion for seeking

d ischarge on compass ionate  ground was obta ined f rom h im under  c i rcumstances which are

ra ther  hazy and create  susp ic ion in  our  mind whether  the d ischarge was on the bas is  o f  genu ine

vo luntary  request  or  he was coerced to  submi t  such an app l ica t ion.  As per  the s tandard

procedure in  the Army,  the app l icant  shou ld  have been exp la ined o f  the repercuss ions o f

seeking a voluntary discharge before complet ion of  pensionable service of  15 years.  The

process of  execut ing a discharge appl icat ion i tsel f  takes a month or more. In the instant case, in

a matter of  few hours of  applying for the so cal led "voluntary disch arge" ,  h is discharge was

sanct ioned and the app l icant  was d ischarged the same day i .e .  on 10.6 .1996 '  Therefore ,

cons ider ing the sp i r i t  o f  the Rule  i .e .  the Pens ion Rule  125 we are  inc l ined not  to  cons ider  the

appl icant  as  s t r ic t ly  one who sought  h is  d ischarge on a  vo luntary  bas is ,  but  perhaps coerced

into a si tuat ion to seek for discharge.

17.  ln  a  normal  rout ine case,  where a  so ld ier  seeks re t i rement  on a  vo luntary  bas is  due to

some pressing domest ic or personal compulsions, the Commanding off icer at  the f i rst  place,

would  exp la in  the app l icant  the d isadvantages o f  qu i t t ing  serv ice jus t  few months pr ior  to

be ing e l ig ib le  for  pens ion.  Af ter  such counse l ing,  normal ly  the app l icant  would  have been g iven

a week or  ten days to  recons ider  h is  request .  In  case he s t i l l  ins is ted for  a  vo luntary  d ischarge,

then the app l ica t ion would  normal ly  take a t  least  one month t ime for  i t  to  be processed which

would  inc lude f ina l iza t ion o f  a l l  the accounts  and complet ion o f  a l l  documentat ion '  In  the

instant case, however,  W€ f ind that no such act iv i t ies or ef forts by the commanding off icer or

any o ther  competent  authc l r i ty  has been taken.  l t  appears ,  as  i f ,  the app l icant  was pushed to
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leave on the ground of 'd ischarge on compassionate ground'  just  pr ior to few months of

complet ing his mandatory L5 years of  qual i fy ing service which would have earned him defence

pension. The ent i re s i tuat ion does not appear very natural  and cogent.  We are thus not

inc l ined to  cons ider th is  d ischarge o f  the app l icant  as  a  "vo luntary  d ischarge a t  own request " '

j .g.  In v iew of the matters discussed above, w€ al low the appl icat ion with the fol lowing

direct ions.

(a) The author i t ies shal l  condone the short fal l  of  service of  ZLO days or 198 days as worked

out to make him el ig ible for pension by treat ing him as not a case who volunteered for

discharge at his own request.

(b)  Hav ing condoned such shor t fa l l  on the bas is  o f  th is  order  and making h im e l ig ib le  for

pension, his pension shal l  be f ixed and he shal l  be paid with ef fect  f rom this day of  the order

without anY arrears.

(c )  The matter is thus disposed of wi thout any cost.

L9. Let plain copy of the order be handed over to both the part ies '

(LT GEN K.P.D. SAMANTA)

M EM BER (ADM I N ISTRATIVE)

(JUSTICE RAGHUNATH RAY)

MEMBER (JUDICIAL)


