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Mr.  S.s.Baner jee,  ld .  adv.  for  the appl icant  on behal f  o f  the

recorded advocate Ms.  Gargi  pat tanayak.  Mr.  Anand Bhandar i ,

ld .  adv.  being ass is ted by Lt .  co l .  Ani l  Kr .  chandra.  otc ,  t .egal  ce l l ,

HQ, Bengal  Area is  present  for  the a l leged contemnors.

Mr.  Baner jee brought  to  our  not ice para 1g of  the our

judgement and order passed in TA t4 of 201.0 dated 2g.2.r1. at

page 155 of  the pet i t ion and submit ted that  whi le  c j i rect ions

conta ined in  para 18(a) ,  (b) ,  (c)  and (d)  have been compl ied

with, but he is of the view that para 1g(e) of our order has not

been compl ied wi th.  Thus ar ises the cause for  contempt  against

the a l leged contemnors.  To fur ther  e laborate h is  content ion,  he

submit ted that  to  consider  the case of  the appl icant ,  a  specia l

rev iew promot ion board (Board No.  2)  was held and i ts  resul t

was communicated to h im on 30.8.11 (v ide annexure-pS) by

which he was in formed that  he has not  been empanel led for

promot ion to the rank of  Br igadier .  But  no reason for  re ject ion in

promot ion was communicated to the appl icant  e i ther  through

th is  le t ter  dt .  30,B,LL or  through any other  correspondence
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thereafter. The Mil itary secretary, in totat oGregaro to th. l.tt.,.
and spi r i t  o f  the judgement  dt .  2g.2.LL passed by th is  Tr ibunal ,

did not even take any step to grant personal interview to the

appl icant  which should have been granted in  the rnanner  as

indicated in  para 18(e)  of  the Judgement .  Instead,  the appl icant

had to remind the Mi l i tary  secretary i .e .  respondent  No.  3 v ide

letter dt.  28.rr.r1, seeking personal interview. Upon such

reminder, the MS Branch vide their letter dt.  3o.rz.1,I

(annexure-P7)  in t imated the appl icant  that  i f  he wantet l  personal

hear ing,  i ts  date must  be in t imated and wi l l  be f ixed accord ingly .

He brought to our notice the contents of para 4 of the ibid letter

which is  quoted below : -

"  In  case you want  to  have personal  hear ing you

must  in t imate the date so that  date is  f ixed and case be

expla ined about  non empanelment  a long wi th the

reasons as d i rected by the Hon'b le Armed Forces

Tr ibunal .  l t  is  c lar i f ied that  you have to come on at  your

own expenses for  the said in terv iew,  as no funds are

al located for cal l ing ret ired off icers for personal

hear ing . "

The ld .  adv.  for  the appl icant  fur ther  emphasized that  th is

was not  the manner in  which the appl icant 's  case should have

been deal t  wi th  nor  was i t  an appropr ia te t reatment  to  war

veteran who is  d isabled.

Notwi thstanding above,  Mr.  Anand Bhandar i ,  ld .  adv.  for

the respondents at  the outset  submits  that  the appl icat ion is

defect ive as the ver i f icat ion has not  been done by the appl icant

but  by h is  wi fe wi thout  any author izat ion,  a l though i t  is  admit ted

by him that the aff idavit  has been properly aff irmed by the wife

on proper  author izat ion by the appl icant .  Mr.  Baner jee,  ld .  adv.

for  the appl icant  readi ly  concedes to th is  and wi th l iber ty  of  the

Tr ibunal  has removed the defect  in  cour t  i tse l f .



Mr.  Bhandar i  submits  that  the orders of  thu Tr . ,bunal  hore

been complied with in al l  respects except the port ion of para

18(e)  of  the order ,  as referred to bythe appl icant ,  which is  under

process of  compl iance.  But  Mr.  Bhandar i  very fa i r ly  admit ted

that  the author i t ies had to be reminded by the appl icant  to  s tar t

act ion on the personal  in terv iew as ind icated in  para 1B(e)  which

is regrettable. Nevertheless, as submitted by him, after a prod by

the appl icant ,  the MS Branch v ide thei r  communir :a t ion dt .

30.1'2.11-, as referred to above, has asked the appticant to signify

his wil l ingness for a meeting with MS for personal hearing for

purpose of f ixing a date, subsequent to which, as submitted by

Mr.  Bhadar i ,  a  reasoned and speaking order  would be passed

and communicated to the appr icant  thereby just i fy ing the

manner in  which each por t ion of  the order  was compl ied wi th

and a lso the reason for  which the appl icant  coulc l  not  be

empane l led .

In response to the content ion of  Mr.  Bhandar i ,  Mr.  Baner jee

fur ther  submit ted that  he should f i rs t  be g iven a deta i led

communicat ion f rom the author i t ies on every aspect  expla in ing

the reason for  which the appl icant  could not  be empanel led to

the rank of  Br igadier  and only  i f  he was not  sat is f ied wi th such

reply ,  he would seek an in terv iew wi th the MS, i f  requi red.

Ld.  adv.  for  the appl icant  has a lso prayed that  the impugned

order be quashed so that after personal interview, i f  the

respondents so th ink,  they may a lso reconsider  the ca: ;e of  the

appl icant  af resh but  i f  th is  order  s tands,  they may refuse to do so

tak ing p lea of  the ex is tence of  th is  order .

we have heard both the s ides and a lso examined the

documents placed on record. At the outset, we note from the

contents of  the MS Branch le t ter  dt .  30.8.11 (annexure-p5)

wherein i t  is  s tated that  "  consequent  to  the rer ie f  granted by

the KolkatuHigh court . . .  "  which is total ly wrong. Not with that
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the case No.  i .e .  TA 14 of  2010 has a lso not  been

making th is  communicat ion to the appl icant .

por t ion is  quoted below : -

quoted whi le

Ther relevant

, ,  I .

Ko lka ta .

2 .

Ref WP 15548(W)|2OO3 f i led by you in the High Court at

Consequent  to  the re l ie f  granted by Kolkata High

Court in WP 1,5548-w/2003 vide order dated 2g Feb

2ott,  you were considered as Special Revielw (Fresh)

case of  the 1971 batch of  AOC by the No.  2 SB held

from 06 to 0B Apr 201,1, under the previous system of

select ion (va lue judgement)  and not  approved for

promotion to the acting rank of Brig."

The contents and draf t ing of  th is  communicat ion

indicates the lack of  ser iousness wi th which the s ignatory of

th is  document ,  Col .  MS (Legal )  Army Head euar ters had

deal t  wi th  th is  mat ter .  we consider  i t  a  very ser ious lapse

for  deal ing wi th the mat ter  in  such a ca l lous manner.  The

author i t ies may take appropr ia te act ion against  the

defaul ter ,  i f  they so desi re.

We also f ind that  delay ing personal  in terv iew to the

appl icant  af ter  he was not  empanel led in  the promot ion

board in pursuance of our order in TA 1,4 of 2010 dt. 28.2.1,1,,

a lso ind icates the non-ser iousness for  compl iance of  jud ic ia l

order  of  th is  Tr ibunal  by the concerned author i t ies.  This

at t i tude should be brought  to  the not ice of  respondent  NO.

1 .

Now coming to the main issue,  we f ind that  a l though

grossly delayed but after t imely wake up cal l  l i rom the

appl icant ,  the MS did consider  to  g ive a personal  hear ing to

the appl icant  in  th is  regard.  However,  the manner in  which

such personal hearing is to be given needs a rer,r iew. We



direct t frat wtS, Ouring .d He,
inc luding Pune and Korkata (where the appr icant  usuai ly

res ides)  must  in t imate the appl icant  and grant  a l l  poss ib le

faci l i t ies to give him a personal hearing in which al l  aspects

must  be expla ined to h im in  deta i l  wi th in the l imi ts  of
secur i ty .  The appl icant  should be appr ised as to why he was
low on merit  and whether ai l  points that were to be covered

have indeed been covered whi le  consider ing h is  case in  the

specia l  board.  subsequent  to  such a personal  hear ing,  i t  wi l l

on ly  be appropr ia te for  the MS on behal f  o f  the respondents

to express regret to the war veteran for the delay and agony

thus caused.  Thereaf ter ,  the MS shal l  pass a speaking order

in  wr i t ing expla in ing the deta i rs  of  the in terv iew and the

reasons for  non-empanelment  of  the appl icant  in  the specia l

board that  was conducted on the order  of  th is  Tr ibunal .

The contempt peti t ion stands disposed of accordingly

without any order as to costs.

Ld.  Regist rar  of  th is  Bench is  d i rected to send

th is  order  to  the respondent  No.  1" for  such act ion,

deem f i t  and proper .

Let  p la in  copy  o f  the  order  be  handed over to  bo th  s ides .

(LT.  GEN K.P.D.SAMANTA)
MEM BER(A)

(JUSTICE RAGHUNATH RAY)
M EM BER(J )
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