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ARMED FORCES TRIBUNAL, REGIONAL BENCH, KOL{ATA

, T.A. No. 12 of 2014

(Arising ourt of C.W.J.C. No. 22779/2013)

DAJI.ED THE 7TH DAY OF DECEMBER 2018.

CORAM :

!on 'b le
i
f lon'ble

Dr. (Mrs,)  Just i r :e Indira Shah'  Member (J)

Lt  Gen Gautam Moorthy,  Memher (A)

RAJESH KTJMAR
S/O Bi rendra Kumar Thakur ,
R/O VILL/  P.S.  Patha
Dist  -  Muzaf farpur

BY MR.  S .  K ,  CHOUDHURY,  LD.  COUNSEL

VERSUS

. . . . . . . . .APPLlCANT

$ervice

1 , Union of  India,  s;ervice through the Secreta
Mi rn is t ry  o f  Defence,  New De lh i  *  110011.

2.  The Chief  of  Arrny Staf f ,
Arfny HSad Quarter,  South Block,  New Del

The Dirqctor General  of  Army Forces, Medi
Arr-my Head Quarter,  North Block,  New Del

4.  The Off iper In Charge Record,  Arrny Medi
Lurcknow - 2261J02

CQrpse

. . . . . . , . .  RESPONDENTS

BY MR. SHAMIK CHATTERJEE, CENTRAL G .  COUNSEL



2

O I I  D  E  R

HON,BLE LT GEN GAUTAM MOORTHY..MEMBER (A)

This  appl icat ion T,A.  No.  1 ,212014 ar is ing out  o f  C.W.J.C.  No.  22779 of

2013 f i led at  Patna High Cour t .  ln  th is  appl icat ion,  the pet i t ioner  has invoked Wr i t

iur isd ic t ion of  the High Cour t  for  issuance of  wr i t  in  the nature of  mandamus or

any other  appropr ia te  wr i t /s ,  order /s ,  d i rect ion/s  for  the fo l lowing re l ie fs :

(i) "To direct the respondents to gront the mode of promotion to the

petitioner at por with the 23'0 females candidates with whom petitioner

got three yeors Diptoma in Cieneral Nursing which commenced from 2L't

of August L995 at Army Hospitol, Dethi Cantt. and cornpleted on 20'n of

August 199B.

(ii) To direct the responden;ts to facilitate the similar avenue of service

focilities of promotion to the, petitioner at par with the aforesaid female

co-trainee,

To direct the respondent:; to grant the promotion to the petitioner in

the rank of Lieutenqnt Militsry Nursing Service as promotion hos been

granted to female candidates,

(iii )

(iv) To command the respondents to grant all other service benefits to the

petitioner as granted to aforesaid femole co-trainee.

(v) That to grant any other retlief(s) for which the petitianer is entitled to

hove . "

At  the very  outset ,  counsel  for  respondents  has s ta ted that  th is

case has a l ready been dec ided by the Delh i  High Cour t  in  Civ i l  Wr i t

Pet i t ion No.  763 of  2001 Subedar /NT A.  K.  Saxena VERSUS UOI &

Others.  The re levant  paragraphs of  the order  are set  out  as under :

"Because the petitiofir?r hod undertaken the same Course with the

probotioner female nurses, the ssme will not and cannot entitle him to

be appointed the same category as thot of the female nurses, who ofter

completion of the aforesaid course would become members of the lndian
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Militory Nursing Service. The Ordinance, catted the tndian Mititary

Nursing ordinance, 194i i.s also placed before me. parq 6 thereof

provides that one of the eligibilit ies for appointment is that it is ovailable

only to o woman, who is aged 2L years. such a woman, who is oged 21.

years, and is found eligible for appointment is to be oppointed as on

officer in the lndion Militory Nursing Service. tt is thus opporent thot the

cadre of Military Nursing Service qnd the codre of Nursing Technicion are

two different codres and, trherefore, they connot be equated fctr any

purpose. Procedure for recruitment and conditions of service for the two

csdres ore also distinct and :;eosrate.

ln that view of the ntatter, there is no discrirninotion since the

persons are not similarly situated snd hqve different avenues of

promotion. There is no merit in the petition ond the petition stonds

dismissed."

He has a lso produced ca lcut ta  High cour t  order  w,p.  No.  1532 of

2006 on 8'h May 201-5 wherein i t  was stated that " intra court appeal

against the order of a High (ourt be transferred to Tribunal by operation

of Sec 34 of AFT Act. Theref'ore, we opine that Tribunal cannot sit as an

appellate outhority over tl't,: orders of the High Court and, therefore,

appeols arising under Letter.s Patent or lntra-Court provisions cannot be

tra nsfe rre d to Tri bu nal."

He has a lso producecl  AFT chandigarh Regional  Bench order  in

o.A. 90 of 201,6 dated 21..0r.20t} which is a similar matter.  The

re levan t  po r t i ons  o f  t he  o rde r  a re  se t  ou t  as  under .

"Coming to the nterit of the cose, we find that the controversy

involved rn the case at hand hos been addressed by the Delhi High Court

in subedur/Nursing Technician AK saxena vs, LJnion of tndia & others

CWP No. 763 of 2001 decided on 22'd February, 2001.

The submission of the lesrned counsel for the petitioner is thot

in the above judgment, the Dtelhi High court does not loy down the lqw



cortrectly. Except making gerteral argument he could npt point out ony

specific e rror therei n.

ln view of the fact thot the issue raised in the present caEe hos been set

at rest by Dethi High Court by its above judgment, we do not find Any merit in the

present petition.

', The petition is dismi.ssed summarily."

Thus,  we opine that  as the mat ter  has a l ready been dec ided by the Delh i ,High

Cour t ,  noth i r rg  remains for  th is  Bench 1[or  ad jud icat ion.

Hence the T.  A.  is  l iab le  to  b t l  d ismissed.

T.A,  is  accord ing ly  d ismissed.

There shal l ,  however ,  be no order  as to  cost .

(Lt GenrGautam Moorthy (Retd)

Member (Adrnini strativc )

(Justfce ilndira Shah)

Mefber ( Judicial )
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