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Counsel for the applicant (s) Maj Gen (Dr.) SK Chouqh‘ury,’;\/fsr\:/l (iRe.ftd)
Counsel for the Respondent (s) : Mr. Satyendra Agrawa\ |
ORDER

PER LT GEN GAUTAM MOORTHY, PVSM, AVSM, VSM, ADC, MEMBER (ADMINISTF&ATIVE)

1. This case has been filed Under Section 14 of Armed Forcés Tribunal Act,
1 | i

2007 (in short The Act) assailing the non-grant of disa‘b?ili‘ty F%Jen‘éiiofn to the
| | |

0l
applicant who has been invalided out of service. |

T
v SR
=

‘ |
} | 1
. . . ‘ \‘
2. In brief, the applicant was enrolled in the Army Ordnance Corps on 2

March, 2015. While undergoing the second leg of his training at the Col]ege of

Materials Management, Jabalpur, he was detected with having‘cortriacted the

disease ‘CHRONIC MYELOID LEUKEMIA’ in March, 2016 at Military H;.ospiit‘al,
| o

L

Jabalpur. He was subsequently transferred from Military Hospital,| Jabalpur 'to

\ |
- | 1
Army Hospital (R&R), Delhi and after due medication and tre'étr‘nent he was
T
declared medically unfit for further retention and was invalided out of service oy
RN

|

the Invalidating Medical Board (IMB) held at Military Hospital, Jabalpiu on (15 July,

smr (2 e

| |
2016. The IMB opined that the applicant was suffering from “CHRONI|C MYELOID
\ | |

LEUKEMIA”. He was placed in Low Medical Category SlHlA]_Ej?S;El and the

disability was assessed at 40 % for life. The applicant was finally invalided odt‘ of
| b
“Neither

service on 19" September, 2016. The disease was classified as
. F

Attributable Nor Aggravated” by Military Service. The reasons / (:al;fsé / spécliﬁc

condition was noted in Invalidment Medical Board Proceedings | /SE-16 \?e‘r.

2006). In the opinion of the Medical Board “Malignancy “]{;H:‘

wn - -
==
w

1

| I |
chromosome abnormality confirmed by the presence of BCR — ABL t}rqrs'ocat‘ on

\ |
| R
(ph chromosome) as mentioned in Spl Opinion (Para 12, (?h]g;nte;(l\/I( JGMO‘, 29‘978).
NI ‘
|
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5 Under the question“Did the disabilityexist before entering t?é service

|
?”the Medical Board has opined that it“could be”. |

4, Under the question “In case the disability existed at the time ofler

possible that it could not be detected during the routine medical ex

carried out at the time of entry?” The Medical Board has opined Yes,

examination was not a part of routine examination at the time of recrui

5. Also under the question, “Whether the disability| was |attributable | or

! Ll
aggravated by negligence or misconduct of the individual?” the answer was

R
“NO." | f
‘ ‘, 1

| 2008

6. Extracts of Guide to Medical Officers Amendments to Chapter ‘V

indicates that — ‘ 1

| 1 |
| i
| | |

[
“Myopathies are generally idiopathic d/sease#
However, aggravation may be examined |if th

| I
|

individual did not get the benefit of immediate gat;ten‘tio
and sheltered appointment. i

rn

.
L
L Cancer. Precise cause of cancer Is 'nknowrp.‘
There is adequate material both of scientific and I
statistical nature which brings into light the causa ' I |
factors like radiation, chemicals, and viral infections. i

7. The applicant then filed an RTI application and obtaine‘d‘ f}is l\/ledical

Documents on 24 Mar 17. The AOC Records subsequently on 2161”’ iNQvembeir,

- L ol L
2016 issued a letter to the applicant rejecting his claim for [ISlaplhty Pension

| NI
stating that the Competent Authority has decided that the appli;art is not
: S
entitled to Disability Pension as the Invalidment Medical Bqard (IMB) found|th
i |

N

‘ ‘ ‘ ” | sl |
disease of the applicant as “Neither Attributable Nor A‘gg;ravateled? bY l\{llllta

L
Service. The applicant then submitted his first appeal to the ApPe

!

-
- —t =3
e (D

Committee on First Appeal (ACFA) on 19" December, 2016.

‘ | ‘ {
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8. Per-contra, Respondents 1-4 have stated that while there

regarding the facts of the case, in view of the permanent naﬁuﬁe of |

||
and restriction of employability as per existing rules and fitness

14
applicant is unfit for recruitment as a serving solider and, he‘Pce

him to invalidated boarded out as a Low Medical Category SiHiZLA‘l‘

9. The Respondent Nos. 1-4 have confirmed that the applic

an appeal to the Appellate Committee to ACFA which is still unde

and hence at the outset itself, the respondents have objected
appeal before this Bench on the grounds of filing under Sectior

2007, which is set out as under : -

CHAPTER IV 1 N l

PROCEDURE

- |
21. Application not to be admitted unless other remedies ex

Tribunal shall not ordinarily admit an application unleﬁs it is
applicant had availed of the remedies available to him undem

|
1950), as the case may be, and respective rules and regu/at/'ons

it
, recomme
' |

hcu
sqt/sf(ed t
he \;Arr}ny Act,

(46 of 1950) or the Navy Act, 1957 (62 of 1957) or the Air Force

|

r ear%sid;e

21 01]° the AF

isino dispute ||

standard, the

to the ’r;ilinig

[l

ct, 1950
mdde i‘f

(2)  For the purposes of Sub-section (1), a person shall be deemed qo
availed of all the remedies available to him under the Army Act, 1950 (46 of

or the Navy Act, 1957 (62 of 1957) or the Air Force Act, 1950 (45 of %950}, and

respective rules and regulations —

|

(a) if a final order has been made by the Central Go

authority or officer or other persons competent to 3055 such
under the said Acts, rules and regu/at/ons re/eu“ng\ a7y pet/t/oin

preferred or representation made by such persop
(b)  where no final order has been made by the Cent

other authority or officer or other persons compete
order with regard to the petitions preferred or repre
by such person, if a period of six months from the date Pn Wh/c
petition was preferred or representation was mgde has

vemme 7t or

!
‘ |
|

ral 3GloVe‘rnrh
nt to \pas. i
sentat/on

|

exL 4red.

Esu'tiJmitte“d

ration

of an

ysted. — (1) The

hat the

19;50
(45 of

ere u nder

hqve
1950)

I
other

orc!ier

|
|
|
\
|




10.

Linm
entry is not exhaustive and its scope is limited to physical Examj
Therefore, it was possible that this disease was not detecte“d at t r;xe o?‘ entny of
the individual during the recruitment process. Also, the respondenfs statld that
casual connection between disability or death and military serv ce
established by appropriate authorities. Hence, the applicant is ‘n‘ot

| |

Disability Pension. In their defence, they have cited 2018‘ SCC Online
N0.13999863-X Rect Raj Kumar Singh vs. Uol&Ors, in which appf:al filed by the
applicant against the order of AFT, Regional Bench, Luckﬁogws in OA b7‘6 of 2017

A RN
decided on May 17, 2018. Paras 8 and 9 of the same is reproduced belo\

11.
have in their affidavit, stated that they have already paid the ac
benefit under the AGIF Scheme to the applicant and that ;he. maturity
be paid immediately on receipt of claim documents from the
Ordnance Corps Records. Additionally, additional interest accruecj WQle also be
released on receipt of PAN No. / Form 15 G for the applicaﬁt whxck‘w

received.

!

The Respondents 1-4 have also stated that Medical 30ard‘a”t -

. . . . ‘ |
8. We have given our anxious consideration to the p/‘e;ad/r})gs

ination only.

he time of

<
=

from b’f) th

sides during hearing and the facts on record. Seizure is a Hisecse which

cannot be detected at the time of initial enrolment and conSIdeﬁ'ng that!thé

first attack had occurred exactly within one month of enro/ment and : second
attack had occurred three days after the first attack, we cannot‘wglye ibf-:’riefit

of doubt to the applicant due to his limited exposure ‘of\ one
military environment and training and we are of the v1ew t/?)at t
opinion that the disease is constitutional in nature and\

attributable to nor aggravated by military service, is correct. ‘} \

9. Accordingly, this O.A. has no force and is d/sm/'sf?ed, Mh/
parties to bear their own costs. ERINEIN

The respondent No. 5, the Managing Director, Army G?rotp Llhsura%hce Fujnidi,

1 I
| |
| |

N l
imissible disability
ap%pliéa nt / Arrﬁy

|
\
] |
islyet to be
o
|

‘mcm:h to

Lyl
he me}c//o‘a‘/
is weiith‘,ef
T

e leaving t?fi‘z
T
|

benefit wil
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|
12.  Therefore, it appears to us that there is no dispute injso/fanthe Respandent

No. 5 (i.e., AGIF) is concerned and on submission of documents b ‘theapplicant /

’_J AOC Records, consequential benefits will be granted to the applicant.

i \ 1
13.  Counsel for the applicant has drawn our attention to Paras 4 & ? of the
} |
Entitlement Rules of Casualty Pensionary Awards to ‘Armgd Forces| Pérsionnel

2008. Paras 4 & 9 are reproduced below : - IR i |

4. Invaliding from service is a necessary condition fc‘{r grant of d/’SJb'/ity
pension. An individual who, at the time of his r /ejase under the| Release
Regulations, is in a lower medical category than t at?in‘ whic
will be treated as invalidated from service. ~JCO/OR| and
other services who are placed permanently in a medical f:lat'%e}g _
‘A”and are discharged because no alternative employm ent{ sJitaF/e to tfin;eir
low medical category can be provided, as well as those who| having
retained in alternative employment but are discharged. bef;ore‘ the
completion of their engagement will be deemed to have been invalidated

out of service. |

Onus of Proof

9. The claimant shall not be called upon to prove tfe conditions of

entitlements. He/she receive the benefit of any reasqnab/e daubt Tf}w's
benefit will be given more liberally to the c/a/mants in fm/d afloat service
cases. I

14. Counsel for the applicant has also cited a number of ch:gméents to

\
|
strengthen his claim. l

| .

15. In Sukhvinder Singh v. Union of India 2014 STPL (Web) 46 SC it has been

held that — | ;
“Para 9. We are of the persuasion, therefore, that f/rst'( i]ity not
recorded at the time of recruitment must be presumgd Lo h > b
subsequently and unless proved to be contrary, to b‘ | con
military service. The benefit of doubt is rightly Jext;ended '
member of the Armed Forces; any other conc/usio“n would fie t
granting a premium to the Recruitment Mec/i%ca/1 Board fc 9
negligence. Secondly, the morale of the Armed Folrces requires absc/a te a%nd
undiluted protection of an injury leads to /oslg; of service| without |any
recompense, this morale would be severely uncjiermired.@ ;F/’h;ird/y }th(%:re

=

ey
=
Q
=
=
Q
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~
=
0




16.
reiterated by the Hon’ble Supreme Court by its judgme wtﬁda‘ted 13 Fe
2015, in Union of India &Anr. V. Rajbir Singh, Civil Appeal No. 2904 of 2

the latter judgment, the Hon’ble Supreme Court has held that —

17.

has also held that —

7

appears to be no provisions authorizing the discharqe‘ or invalidi

service where the disability is below twenty per cent and seems to
fogically so. Fourthly, wherever a member of the Armed Forges is

out of service, it perforce has to be assumed that his d/§ab//'t

—

o
be above twenty per cent. Fifthly, as pér the extant Rbles /|Regulations, a
Y

It of f/’]“t

disability leading to invaliding out of service would attract the gran

|
|

.

\
|

percent disability pension.”

The land mark judgment in Dharamvir Singh v. Unionriof ]I]r‘\d.iiai (Su

|

|

|
“Last but not the least the fact that the provision for payment jofg

F

disability pension is a beneficiary provision which ought ‘0 be
interpreted liberally so as to benefit those who have been sent
home with a disability at times even before they completed ‘t‘evfu“re

V7 |
in the Armed Forces. i
1

InUnion of India &Anr. V. Rajbir Singh (Supra), theﬁdn’B e S;Qprefme Co

L |
“Applying the above parameters to the cases at hand, we are "of'
the view that each one of the respondents havmg ;been‘

|
discharged from service on account of medical d/sease/d/sab///ty, |

the disability must be presumed to have been arisen in the co‘urse
of service which must, in the absence of any reason recorded l)jy\
the Medical Board, be presumed to have been attributable| to Qr
aggravated by military service. ~There is admittedly ne/ther\ any

note in the service records of the respondents at the tlme* of the/r

invali jeifi
v Wﬁs found t

rt

-

entry into service nor have any reasons have been recorded by the1
Medical Board to suggest that the disease which the member§
concerned was found to be suffering from could not have been§
detected at the time of his entry into service. | ‘ méé m/t/a/
presumption that the respondents were all physn:a//y fit :md free
from any disease and in sound physical and mentdl condition | at
the time of their entry into service does remaop unrebutt d.
Since, the disability has in each case been assesse | at more than
20 %, their claim to disability pension could not have}be‘en

repudiated by the appellants.” R




18. At the outset, we take note of the fact that alt‘ho“ughj the| applicant

submitted his First Appeal against the decision not to grant hiﬂﬁ Disapility Pensio

on 19 Dec 2016, the Respondents have not replied although aboL‘t oné year an?d
‘ | 4 ‘
‘ | |

ten months have elapsed. Hence, we are entertaining hi:s appeal idesp‘ite

objections from the respondents which we have overruled. We |have also go‘ne
o

through all the judgments supplied by both the parties as:well ‘the fd

cts of the

|

| |
. , . . ; ‘

case. There is no doubt in our mind that the applicant was ii:r1valiqed out|of
|

il

service after one year and six month of service while quer was undérgoing his

| 1

second leg of training at College of Materials Management at Jabalpur.

. | Ll ] |
19.  In this connection, paras 173 & 173 A of Pension Regula%io‘n}s for the Army

Part —1(1961) are reproduced below : - N

Primary conditions for the grant of Disability Pension. ‘

IR R
173. Unless otherwise specifically provide a d/sab///ty pensmni cansist ngl of

service element and disability element may be granted to cm /nd/y/dL‘/al‘whp
is invalided out of service on account of disability which is attr/butab/e to or

aggravated by military service is non-battle casualty | ‘and is| assesse‘d‘at 20
per cent or over. | !i i

1

The question whether a disability is attributable to 0/1 a?gig&avated by

military service shall be determined under the rule in Appenq»( I |
‘ |

GOVERNMENT OF INDIA ORDER

GOIO NO. I XXXXXXXXXXXXXXXXXXXX i

4.1. For determining the pensionary benef/ts for de:ztbi or disab
under different circumstances due to attr/butab/)i aggravates caus_es,!
cases will be broadly categorized as follows : - |

I

Category A :Death or disability due to natu‘al‘cdusés neither
attributable to nor aggravated by military service as detem?;ined by the
competent medical authorities, chronic ailments like héa‘ri‘ ana’jrevbl
diseases, prolonged illness, accidents while not on duty.

Category B :XXXXXXXXXXXXX.

Category C :XXXXXXXXXXXXX.




Category D :XXXXXXXXXXXX.

Category E : XXXXXXXXXXXXX. S
! 1 | |

4.2. Cases covered under category ‘A’ would b? d“eci?/t\:with}: in
accordance with the provisions contained in the I\/l/m”str;y 1oleefebce
letter No. 1(6)/98/D (Pen/Services) dated 3.2.98 gnd cases under

category ‘B’ to ‘E’ will be dealt with under the p‘rovisicbns 0 gth/“'s letter.
| i |

Individuals discharged on account of their being permanen tly in low

medical category | “‘ L

|

|

173-A. Individuals who are placed in lower medical categorly ot '
permanently and who are discharged because no a/ternafiue em/'_‘b/jy
own trade / category suitable to their low medical category could
who are unwilling to accept the alternative employment are d/rh
completion of their engagement, shall be deemed to hc‘zve béeb in |
service for the purpose of entitlement rules laid down‘in‘ Appér dix Il ﬁo these
Regulations. ]

=3

. k=
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NOTE : The above provision shall also apply to individua/s wh‘;o‘a‘(e ‘p/dce‘d iin» a
| | |

low medical category while on extended service and are disdha‘r%gefid N;on‘ t{vat
account before the completion of the period of their extension. - ‘1 N
l

20. In Rajbir Singh &OrsvsUol (supra), the Hon’ble Sjup:reme Co

respect to Para 173 & 173 A, observed:- | i

\ .

8. The above makes it manifest that only two conditions Lzauq' l:“eerl,‘z |
specified for the grant of disability pension viz. (i)‘;the} disability is | | \
above 20%; and (ii) the disability is attributable t“o or aggrﬁdva‘TteﬂZ .
by military service. Whether or not the disability is ‘attril:ut}a%b e to \
or aggravated by military service, is in turn, to be determ :neci
under Entitlement Rules for Casualty Pensionary Awards, | 1982 | |
forming Appendix-II to the Pension Regulations, Sigmﬁcaﬁtly‘{ Rule w
5 of the Entitlement Rules for Casualty Pensionary A}wa;ds,'i 1982
also lays down the approach to be adopted while determining ﬂthé

entitlement to disability pension under the said R;uvle:. Rule 5
reads as under: ‘

“5. The approach to the question of entitlement, to| casualty

pensionary awards and evaluation of disabilities| shall |be ;ba‘ssec?j | |
on the following presumptions: ‘ Lol L

Prior to and during service ‘

\
| | \ |
(a) A member is presumed to have been in sound plwsic‘}a | \
and mental condition upon entering service except|as (0| \‘ |
physical disabilities noted or recorded at the time of ||
entrance. U
| |
|

(b) In the event of his subsequently beingidisc‘h_c rger,jjr
service on medical grounds any deteiriorqtion i‘l
health, which has taken place, is due to servicel” ||

which places the onus of proof upon the es‘tablis himent. R]ul?e 9 1

9.  Equally important is Rule 9 of the Entit ér‘nent”Rulés (supra) ‘i l ;
reads: I \




10 | I

Q In
“9. Onus of proof. — The claimant shall no}t be <‘alle:d ‘

upon to prove the conditions of entitlement‘s. He/|She u‘)ill
receive the benefit of any reasonable doubt. Th;; b‘ene‘ it
will be given more liberally to the claimants in|field/ 1ﬂoat

service cases.” 1 |

10. As regards diseases Rule 14 of the | ntitlemen
stipulates that in the case of a disease which haﬁ [
individual’s discharge or death, the disease shall be de
have arisen in service, if no note of it was made at the time of
individual’s acceptance for military service, subject|to the :on1di ion
that if medical opinion holds for reasons to be stated that |the
“disease could not have been detected on medical |examina
prior to acceptance for service, the same wzll’not be d‘eLe fecl to
have so arisen”. Rule 14 may also be extracted for _}“:‘zcz;qitg of
reference. ‘

“14. Diseases.-In respect of diseases, tl‘Te folloiuing
rules will be observed-

(a) Cases in which it is established that conditions
of military service did not determine or cont b”te}‘to‘
the onset of the disease but influenced the su bsequent|
courses of the disease will fall for acceptance gn the

basis of aggravation. ‘

|
(b) A disease which has led to an zncwiLua
dlscharge or death will ordinarily be deemec to ha
arisen in service, if no note of it was made ati‘theiti‘(n
of the individual’s acceptance for mzlltary servl
However, if medical opinion holds, for reasons to |be
stated, that the disease could not have been deitec‘ed
on medical examination prior to acceptance for serwc e,
" the disease will not be deemed to hav‘e arisen durnng

service. ‘ ‘

L
(c) If a disease is accepted as having arisen in service,
it must also be established that the conditions of
military service determined or contributed to the onset
of the disease and that the conditions were due\to the
circumstances of duty in military service.” |

(7))

5 (% From a conjomt and harmonious readmg ofR ules 5, 9land |
14 of Entitlement Rules (supra) the following guiding pnncple
emerge: ‘

i
i) a member is presumed to have been in <c3>un‘d ’

11 4
physical and mental condition upon entering servzce ‘

except as to physical disabilities noted‘ or recora'fedfsat j
the time of entrance; I ||

‘ i
‘ ‘
\

|

ii) in the event of his being dzscharged from scrv{ce
on medical grounds at any subsequent stage it | nust
be presumed that any such detenoratzon in his health ‘
which has taken place is due to such military seruzce

iii) the disease which has led to an mdwzdual’s
discharge or death will ordinarily be deemed to<haue !
arisen in service, if no note of it was made at the time :
of the individual’s acceptance for mzlztary serwce; (
and % ‘




11 |

iv) if medical opinion holds that the disease, becquse

2 b
of which the individual was dzscharg‘ed could ||not

have been detected on medical exami ‘atzc‘)n‘ ﬁtm'qu to

acceptance of service, reasons for the same shall be
stated.

12 Reference may also be made at this stage to the guidelines
set out in Chapter-Il of the Guide to Medzcal Offcers: (M liﬁ ary
Pensions), 2002 which set out the “En*ztle‘ment: Crengraz,
principles”, and the approach to be adopted in such cases. I?aras
7, 8 and 9 of the said guidelines reads as under: | 1.

“7. Evidentiary value is attached to the record of a
member’s condition at the commencement of !serpzc J
and such record has, therefore, to be accepted unless
any different conclusion has been reached du‘e to|the
inaccuracy of the record in a par’tzcular case T
otherwise. Accordingly, if the disease lea izng to
member’s invalidation out of service or death while zni
service, was not noted in a medical [report| at||the
commencement of service, the inference would be |
that the disease arose during the period of memberis |
military service. It may be that the maccurac.t or |
incompleteness of service record on entry\ zr“ %ch
was due to a non-disclosure of the essentzal acté‘b
the member e.g. pre-enrolment history of an lnjun e

disease like epilepsy, mental dzsorder etc It ma

~

i i

=
W .

also be that owing to latency or ob?cunty iof th
symptoms, a disability escaped etectzin }o
enrolment. Such lack of recognition may a]j ct|th

medical categorization of the member on enroln er
and/or cause him to perform duties harmﬁxl to h
condition. Again, there may occasionally be dzrect
evidence of the contraction of a disability, ot‘hem‘mse‘
than by service. In all such cases, though the dzse‘ase
cannot be considered to have been caused by service,
the question of aggravation by subsequent| se‘ruzce
conditions will need examination. The followzna are
some of the diseases which ordlnanly escape

detection on enrolment:

O
—W

(a) Certain congenital abnormalities which are latent | |

and only discoverable on full 1nueslzgatzons e g L
Congenital —Defect of Spine, Splna 5 b1fd(‘1 Lo
Sacralisation, ] ! n
(b) Certain familial and hereditary diseases | e.g
Haemophilia, Congential | Syphilis
Haemoglobinopathy. E ‘
(c) Certain diseases of the heart and | blood vessels
e.g. Coronary Atherosclerosis, Rheumatic Fever ‘ ?
(d) Diseases which may be undetectab]e by phy\ ical
examination on enrolment, unless adequate history is
given at the time by the member e.g. Gasmciand
Duodenal Ulcers, Epilepsy, Mental Disorders, HF/
Infections. ‘ ||
(e) Relapsing forms of mental dzsorders which hazj)‘e
intervals of normality. | 1
() Diseases which have periodic attacks |e.g.
Bronchial Asthma, Epilepsy, Csom, etc. 1 |

8. The question whether the invalidation or qiea th of
a member has resulted from service condztlonsi ha;s
to be judged in the light of the record of the memﬁer‘ L
condition on enrolment as noted in seru‘zce docun entf
and of all other available evidence b th dzrecJ |
indirect. In addition to any documentary evid ance

‘ ‘ [

relative to the member’s condition to entennqtf‘uie
I

|

\ l‘i‘:
IR
Co
o




||

| j’ |

12 ‘ J : Ll
L

service and during service, the mem#e }mﬂst be
carefully —and closely  questioned ’on the |

\
circumstances which led to the advent of h1$ drseose

the duration, the family history, hzo pre seryice
history, etc. so that all evidence in support or‘w gamst ;

the claim is elucidated. Presidents of Medzcal ards

should make this their personal responszbzlzty and
ensure that opinions on attributability, aggravatlor‘L or‘
otherwise are supported by cogent rea‘sor;ts‘ lthe
approving authority should also be satisfied that ‘ths
question has been dealt with in such|a wai as

leave no reasonable doubt.

3“

9. On the question whether any persis?ing
deterioration has occurred, it is to be remembered
that invalidation from service does not n‘ecessarily
imply that the member’s health has dete!rjlorc!ted
during service. The disability may have been
discovered soon after joining and | the ’meﬁ ber
discharged in his own interest in order to prez‘em‘
deterioration. In such cases, there mc‘zy eu‘en i‘*zaLe;
been a temporary worsening during ser’vzce but ifithe

treatment given before discharge was on gro[un IS Df

expediency to prevent a recurrence, lczstzrgz
damage was inflicted by service and thero ould be
no ground for admitting entitlement. Agam| (’Tibe%

may have been invalided from service becau e he s
found so weak mentally that it is 1mposszble to nj}ake
him an efficient soldier. This would not mean that h11$ |
condition has worsened during service, but only that
it is worse than was realised on enrolment n tf‘pe ‘
army. To sum up, in each case the question whether |
any persisting deterioration on the available evidence |
which will vary according to the type of the dlsabiilzty‘,
the consensus of medical opinion relatmg to;E the

particular condition and the clinical hls‘tory : |
13. In Dharamvir Singh’s case (supra) th‘is Coulrt took note of |
the provisions of the Pensions Regulations, Entitlement RLg!l:es and
the General Rules of Guidance to Medical Offcers o sum: up the

legal position emerging from the same in the fol llowing wcrdg

l
|

«29.1. Disability pension to be g‘franted to a{n
individual who is invalided from service on ac count of|
a disability which is attributable to or| aggravotod \by§
military service in non-battle casualz‘,y and | is|
assessed at 20% or over. The question whether a
disability is attributable to or aggravated by rmhtary
service to be determined under the Entitlement Rules|
for Casualty Pensionary Awards, 1982 oprpendzx 11
(Regulation 173). ‘
29.2. A member is to be presumed in souno] physzcaq
and mental condition upon entering service flhere is
no note or record at the time of entrance. In the euent
of his subsequently being dzscharged from %erozce on
medical grounds any deterioration in his health is|t9
be presumed due to service [Rule 5 reiadu!uitth!ule
14(b). |
29.3. The onus of proof is not on the clazman*
(employee), the corollary is that onus ofprocff ﬁat’th@
condition for non-entitlement is with thex emplc ;e( A‘
claimant has a right to derwve benefﬁ oJ ﬁng‘
reasonable doubt and is entitled for pens oqc’zrg}
benefit more liberally (Rule 9). I
29.4. Ifa disease is accepted to have been as having
arisen in service, it must also be establzshed tjat‘ th

=S




13 | .
)

conditions of military service deterz}mr ed|| or |
contributed to the onset of the disease‘ and that| ‘
conditions were due to the circumstances of | duty mn |
l

military service [Rule 14(c)]. |

29.5. If no note of any disability or disease was

made at the time of indiwidual’s acceptance| for

military service, a disease which has lew to| an |
19 |

indwvidual’s discharge or death will lTe deemed
have arisen in service [Rule 14(b)]. !
29.6. If medical opinion holds that the dzs‘ea<e cou
not have been detected on medical exa upatzon pri
to the acceptance for service and that d{;ease i{uill no
be deemed to have arisen during service, the Medica
Board is required to state the reason‘s [Rule 14(b)]
and

29.7. It is mandatory for the Medical Board zfofojlo‘ru3
the guidelines laid down in Chapter II of the Guide to ‘
Medical Officers (Military Pensions), 2002 — | L
“Entitlement: General Principles”, including FRaras 7 1
8 and 9 as referred to above (para 27).” | Lol

o

i

14. Applying the above principles this Court in Dharamwr Slngh s cgse (.ju(ero
found that no note of any disease had been recorded ot the q‘/mie o{‘ his
acceptance into military service. This Court also he/d that Un/on ‘oji\/r dig

had failed to bring on record any document to suggest thot Dhoramvir

was under treatment for the disease at the time of\h/sw ecru_/tm°rt o

that the disease was hereditary in nature. This Court, on that basis
declared Dharamvir to be entitled to claim disability pension in|the
absence of any note in his service record at the tir}ne of his aecebtmce

into military service. This Court observed: ‘

|

“33. In spite of the aforesaid provisions, the Persiod : |||
Sanctioning Authority failed to notice that the /\/le?jic‘o e

Board had not given any reason in support of its opinion, |

particularly when there is no note of such disease or ||

disability available in the service record of the appe /onf |

at the time of acceptance for military service. \Without |

going through the aforesaid facts the Pension Sonctlon/ng; |

Authority mechanically passed the /mpugned order of
rejection based on the report of the Medical Board As per ||
Rules 5 and 9 of the Entitlement Rules for o osuo/ty {
Pensionary Awards, 1982, the appellant is en itled forj |

presumption and benefit of presumption in his fovour /n .

the absence of any evidence on record td show H‘ha* the

appellant was suffering from “generalised| se zure
(epilepsy)” at the time of acceptance of h{s service, /Q vy//{ | |
be presumed that the appellant was in sound physical dnd |

mental condition at the time of entering the se 'V/'c"e5ond ‘

deterioration in his health has taken place due to ser V/ce
1 ‘

| | ! |
15. The legal position as stated in Dharajmvir Sm_c‘,rh’ ‘ case[ |
(supra) is, in our opinion, in tune with the Pension Regulc ;tzons the
Entitlement Rules and the Guidelines issued to the Medzca{
Officers. The essence ofthe rules, as seen earlier, is that a member‘
of the armed forces is presumed to be in sound pryTszca'li andl
mental condition at the time of his entry into service if there S no |
note or record to the contrary made at the time of sujfh entry. More ‘
importantly, in the event of his subsequent discharge fro ‘ rvzce ‘
on medical ground, any deterioration in his health zo‘ pr ‘sunjled tq |
be due to military service. This necessarily implies Llh‘ t nf 'sog ner al |
!

/

|
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member of the force is discharged on medicaj} g'our‘ci ‘

his
entitlement to claim disability pension will arise unless of coﬂri‘e
the employer is in a position to rebut the presu pt101 that|| the
¥

t

14

disability which he suﬁered was neither attrlbutalzle | fb ng

aggravated by military service. From Rule 14(b) of the Ent‘tlemer
Rules it is further clear that if the medical opinion were to hold that
the disease suffered by the member of the armed force< could not
have been detected prior to acceptance for servzce the I’Wedzcél ‘
Board must state the reasons for saying so. Last but not the least
is the fact that the provision for payment of disability pensz)n is | ‘a “
beneficial provision which ought to be interpreted liberally se olLs to
benefit those who have been sent home with a disability at tzme
even before they completed their tenure in the armed forces Ther
may indeed be cases, where the disease was wholly un related 1
military service, but, in order that denial of dzsab‘llzty pé nswrjca
be justified on that ground, it must be affrmatzuelJ proved tlﬂat th
disease had nothing to do with such service. The burden Z
establish such a disconnect would lie heavily upon\ the enpl)ye
for otherwise the rules raise a presumption that th‘e dete 7c»7ctzc
the health of the member of the service is on account oj mzlztar
service or aggravated by it. A soldier cannot be as‘ ed to proqe thc
the disease was contracted by him on account of mzlztar:zj serjvi “e
was aggravated by the same. The very fact that he was Lpo

proper physzcal and other tests found fit to sej ve n| \ther orm

should rise as indeed the rules do provide for a presumpt c‘n thc
he was disease-free at the time of his entry into ser uzqe. Thc
presumption continues till it is proved by the employer that th
disease was neither attributable to nor aggrav‘ate'd by imzhtar
service. For the employer to say so, the least that is re zuzred is
statement of reasons supporting that view. That we feel|is the tru
essence of the rules which ought to be kept in view all the tzm

while dealing with cases of disability pension. i
‘ R
I Bench} Er

| (
21. Further in Armed Forces Tribunal, Chandigarh Reglon I
; i ?
Chandimandir in OA 886 of 2016,SmtSwarnlata SharmaVsiunjior? of I‘ndi‘a and
I §

EREER I .

others, the Bench, in a case wherein the applican“t"s; h‘usba :d died | of
| iml
|
?
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: i

“METASTATIC GASTROINTESTINAL STROMAL TUMOR ILEUM’ (;ca
il |
} ‘ |

n
I
ncer), |while

allowing the OA, ruled:-
i;

3. The present O.A. has been filed by the applicant as the respondema
have denied grant of Special Family Pension to her on t{le grounel tha
the disability/ disease of her late husband was neither atmbutable to‘
nor aggravated by service being ‘constitutional’ in nafure as per
Annexure All even though, otherwise, the claim is Squarely covered
under the Entitlement Rules and the judgments (Annexure; A+l to A7)
in the following cases:- (i) Civil Appeal No. 4949/2013, D’LCU‘G muir Singr‘%
vs. Union of India, decided on 02.07.2013; (ii) Clvzl Appeal No}.l2;37 of |
2019, Union of India vs. Chander Pal, decided on 18.09 2013, (i) Czui&

Appeal No.5605 of 2011, Sukhvinder Singh vs. Union of Jnc‘iia,\ decrd;e
on 25.06.2014; (w) Civil Appeal No.2904 of 2011, Umon of Ind‘la Us
Rajbir Singh, decided on 13.02.2015; (v) Civil ‘Appeal Nb. 1%‘208 o
2011, Union of India vs. Angad Singh Titaria, deeided‘ on 24 2 2015
(vi) Civil Appeal Nos.4357-4358 of 201 5(arising out of SLP @ 18732-
13733 of 2014), Union of India uvs. Manjeet‘ Singh, dec i‘deid on
12.05.2015; and, (vii) WP( C) 5900/2013, SnehLata vs. |Union findia
decided on 11.11.2014. ‘ } i

AR

|

Qr

S

L%
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4. Admitted case of the respondents in the written statement is ith:at th
husband of the applicant died while in service due to “MET@ STAT]
GIST ILLEUM” and the name of the applicant has beer‘L,‘rPcorded Fs tf
‘next of kin’ of the late member of the Armed Forcec who s bee
granted ordinary Family Pension as the cause of deatP ‘of he?l

15
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xsbar a
has been held as neither attributable to, nor aggravated oy‘serwce The
appeals made by her against non-grant of Special | Family Pensior
stand rejected. L] ‘

5. Heard the learned counsel for the parties and l‘Deru:sed the record.
| i id
6. Besides the plea that the case is fully covered by the judgﬁ%f_ts
relied upon in the O.A., learned counsel for the applicant, canvassed
that the claim also deserves to be allowed in view of sub-clause (a) of
Rule 20 and Rule 21 of Entitlement Rules for Casug lty PensiJnary
Awards, 1982, which are reproduced below:- 1

“20. Conditions of Unknown Aetiology: There are a number| of
medical conditions which are of unknown aetio ogy, In dealing
with such conditions, the following guzdzr‘lg p‘)'mcip é% are laid
down:- (a)If nothing at all is known abOut the cquse of h
disease and presumption of the entitlement| in favour ofi

claimant is not rebutted, attributability should be cancéaed (b)
X0OxXxX. ‘ ‘ .‘ | li
“2]1. The question as to whether, through ‘the e,cige(t:ies D]T
service, the diagnosis and/ or treatment of the wound injitry D1
disease was delayed, faulty or otherwise unsatisfdcto;y
including the adverse/ unforeseen effects ftreazmer;t, shall a}l\;o
be considered. The entitlement for any ill-gffec;s arisi‘(tg[ as |a
complication from such factors shall be| c needed ai
attributable.” The learned counsel also ke e}rred jo _ci‘ause 0‘)
under Para 9 of the Guide to Medical Officers (Militc ry Pe rh,szclm
2002, in which it is provided that “Stress‘ and ‘ rain of] jerw’ces
is something unique and has now been docum;itejq zrjl VPtlafiT[lg
certain cancers in human bemgs ¥ with the exceptlo‘n given in
Para 12 of the Medical Guide in case of tobac co rPllted\‘c neers
in smokers and tobacco users, cancers due i le )rlgeqztal
chromosomal abnormalities e.g. CML where |Ph chgromjscpm]e S
I

identified which is not the case herein. ‘ \
\

7. Still further, reference is made by the learned cou sel for the|applicant to
Para 7 of the judgment of the Delhi High Court in the|case o SnehlLata
(supra), which is reproduced below:- ‘ . . ‘

“7. The medical report which has been producea ‘by the respondent
during the course of the hearing in the presentt m‘att‘er is an opmzon
given by the medical officer taking a view that the son of] the petltloner

had a case of “malignant mesotheuoma" and the said| dzsea>cT is not

attributable to and aggravated by the military service. ‘ We find that the
said Medical Officer has not given any reasons aé ‘to how) the sazd
disease cannot be held to be attributable to anc‘i or|| aggr:wate‘d by the
military service considered the fact that there was no note of any ‘kmd
of such disability at the time of his entering into the Army We |also
find non applicability of Clause 12 of the Chapter VJ, Guide fﬂ Medical
Officers, 2002 and the Amendments of 2008, \wthh primarily deals

with the type of cancers due to the consump')tz?n of tobacco|and [from

)
the medical documents placed on record by the re sgorid‘ent ‘the lcase

of the petitioner’s son is not of that kind. g




and authoritatively stated that the applicant was suffering fro

not detected at the time of recruitment, the stress and strain oﬁ
that he underwent in the first leg of Basic Military Training at the

recruit, would have certainly aggravated the disease and led to its

16 | il

8. Addressing arguments on the above lines the learned

that the claim of the applicant for Special Family Pensior
in the
Ljhl_f‘

allowed on the following grounds:- (a) Attributa llzty
suffered by late husband of the applicant and due to|
is to be conceded; (b)The surgeries performed in thzs case
so its ill-effects; (c) Despite ill health and being zn‘ Low I
late husband of the applicant served for long Sever

aggravation due to service has to be admitted; and, (d): Ths

covered by DharamuvirSingh's case (supra) as well as the
upon in the O.A. |

9. On the other side, learned counsel for respondentq argﬁe

applicant’s husband was never posted in high ‘altztu e a

plea that the cancer suffered by him was contracted and|

to his parasailing and paragliding jobs is also not tenable‘
form part of adventurous sports and not the duty,

constitutional disease, neither attributable to, nor agqraz ate;d
Hence the claim for Special Family Pension has nghtly b
the applicant has correctly been granted Ordinany Fam y P

10. We have given due thought and consideration to sze n
both sides and feel convinced with the contentions rxisf
counsel for the applicant. The reliance placed by Zhe‘
judgment of the Hon’ble Supreme Court in Dhafamm‘r‘isgz

t

as well as the other cases, is found fully valid and just

laid down in that decision, which need no elaboratzon ﬂ:z T
the Apex Court in Union of India &anr. vs. Rajbzr Smlgh ‘/Cz 1

2904 of 2011 etc.) decided on 13.02.2015; Union ofIndzc‘z

Singh Titaria, Civil Appeal No.11208 of QOlb deczdecé

followed by Union of India vs. Manjeet Singh, Civil Appeal

of 2015 (arising out of SLP(Civil) No.13732-13733/2014)
12.05.2015. As per the observations made by the Apex COL
Singh’s case (supra) the legal position as stated in DR aramuir
(supra) is in tune with the Pension Regulatzons‘ the Eirmt?

the Guidelines issued to the Medical Officers.

11. We, therefore, allow the present O.A. The 1mpugned‘lettcm as wel
the impugned part of the attributability certificate, is hereby
set aside and considering that the death of applican
attributable to and aggravated by service, a di‘recfion; S

respondents to grant Special Family Pension to| Tha:«
21.03.2013 in lieu of the ordinary Family Penszorﬂ cjzlr eady

from the said date.

Il

In this instant case, the Invalidating Medical Boardih%ave |

time of recruitment. Besides, even if the disease was dormant withi
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|
during his second leg of training.“Stress and strain of services

and has now been documented in initiating certain cancers in hi

Clause (f) under Para 9 of the Guide to Medical Officers (Milita

states this.

22. This this Bench too believes that the benefit of the doubt mu

applicant especially in the light of the above cited judgments

Chandigarh Bench of the AFT. After all, invaliding out of :se‘r{/‘ige

short duration of 18 months of service without any recon pense w

. . L
have a deleterious effect on the morale of soldiers. Inso‘farias
i

the Hon’ble Supreme Court cited by the respondents is concerned

of the opinion that the ratio is not the same as that pertains to a ¢
B

episodic in nature (seizures) and not one that is progressive such

23.  In view of the aforesaid discussions, this Original l‘\pjpflicf

118/2017), is allowed. }
|

24.  The applicant is entitled to 40 % of disability pension whi

o

off to 50 % from the date following the date he was invalide

iefrom19 Sep 2016.

25.  Arrears are to be calculated by the Respondents and afe

applicant within a period of three months from the date of receipt

failing which the same will carry a simple interest of 8% per annu

R
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adopted by the Hon’ble Supreme Court, Hon’ble Delhi ‘COL:H’t‘

the |
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26. No order as to costs. !
|
27.  Let 2 plain copy of this order be supplied to both thq parties ‘by 'lthe Tribu)nal
1 | ‘ 3 |
Officer upon observance of all usual formalities. |
(LT GEN GAUTAM MOORTHY) (JUSTICE INDIR SHAH
MEMBER (ADMINISTRATIVE) I\/IEM[TER (JUE%ICIA\‘L)\
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