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ARMED FORCES TRIBUNAL,  REGIONAL BENCH, KOLKATA

M.A. No. 1.51.of 2016
I N

O.A.  (Appea l )  No.  02  o f  2016

FRIDAY, THE ]-8TH MAY, 2018

CORAM :

Hon 'b le  Dr .  (Mrs . )  Jus t ice  Ind i ra  Shah,  Member  (J )

Hon 'b le  L t  Gpn Gautam Moor thy ,  Member  (A)

E x  D v ; G r a d e  I I ,  D i l  B a h a d u r  L i m b u
Vi l l .  P f l inakumar i  Nayabast i
P .O.  S imu lbar i  Tea Es ta te ,
Distr iQt -  Dar jeel ing
PIN -  734009,  West  Benga l

VERSUS

BY MR.  S.  K .  CHOUDHURY,  LD.  COUNSEL

1.  Unf  on  o f  Ind ia ,  serv ice  th rough the  Secre tary ,
Min is { ry  o f  Defence,  New De lh i  -  110011.

2.  Thp Chief  of  Army Staf f ,  through the AGtr,
HQ o{  MOD (Army) ,  DHQ PO,  South  B lock ,  New De l

3 ,  Thp GOC- IN-C,  33  Corps
HQ, 33 Corps, C/o 99 APO.

4 .  The Commanding  Of f i cer
5033 ASC Bat ta l ion  (MT)

5 .  ThF Pr inc ipa l  Cont ro l le r  o f  Defence Accounts
( P e n s i o n ) ,  D r a u p a d i  G h a t  ,  A l l a h a b a d .

BY MR. SATYENDRA AGRAWAL, CENTRAL GOVT. COUNSEL

O R D E R

Dr .  (Mrs , )  Jus t i ce  Ind i rd  Shah ,  Member  ( J )

The  appe l l an t  assa l l i ng  the  f i na l  dec i s ion  da ted  25 th  Apr i l ,

o f  t he  Summary  cou r t  Mar t i a l  ( scM)  whereby  he  was  sen tenc

suf fer  r igorous impr ispnment  for  one year  and d ismissed
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service/  had f i led an Fppl icat ion under sect ion L64(z)  of  the drmy

Act, which was rejecled by the chief of Army Staff, has f i led this

o.A.  a long wi th an M.F.  u/r  22(2) of  the AFT Act ,  2007 prayin[  for

condonat ion of  delay qf  20 years B months and 24 days.

2.  Heard learned counsel  for  both the part ies.

3 .  I t  i s  submi t te (  by  the  learned counse l  fo r  the  appe l lan t  tha t

the appel lant  had giveir  up al l  hope of  get t ing any re l ief .  ,A coi lef  sue

of  the appel lant ,  who was t r ied and convicted by the scM for l  the

same incident ,  had pr leferred o.A.  No. 35 of  2oLz before the [ r t ,

Reg iona l  Bench chenrpa i  on  13 .03  .2012 and the  chenna i  Bendh o f

the Tr ibunal  was plea$ed to set  aside the scM proceedings and t t re

sentence,  af ter  which [he appel lant  in that  O.A. had been not ior ] - ra l ly

re instated and got  the re l ief  of  serv ice pension.

4.  Both the part iQs have c i ted several  judgements in support  of

their  respect ive content ions.

5 .  Normal ly ,  un  qpp l ica t ion  fo r  condonat ion  o f  inord ina te  de lay

should ,be re jected,  b l t  in  th is case we are concerned about the

quest ion of  par i ty .  Mpreover,  when the al leged SCM decis ion has

been set  aside by a legal  verdict ,  how can the sentence pa$sed

against  the appel lant  fan be kept  a l ive? I t ,  therefore,  needs td oe

adj ud icated .

6.  In v iew of  the c i rcumstances,  we are of  the v iew Ehat

refusal  to condone thp delay may resul t  in grave miscarr iagQ of

just ice.  Therefore,  we are incl ined to condone the delay,

7 .  Accord ing lv  de lav  is  condoned.  M.A.  No.  rs r /2016 is

hereby  a l lowed and d isposed o f ,' t

f l l  9 : . , :  y :u, tuT.Moortny)  
'  

(Just ice rndira Shah)
Member(Admin is t ra t i ve)  Member  (Jud ic ia l )


