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No.  130716H ExERA-2,  KaushikSengupta
Res iden t  o f  House  No .  30 ,  Dharamra jMa
lsmai l ,  Bes ide House of  Dr .  Omiyo Mukh
Asansol ,  West  Bengal -713 301
(Present ly  employed in  DGeA (Naval )
at QAE (EFS), t(olkata -700 022)

( r )N D E N T  ( S )  : The Union of  Ind la ,  serv ice througi f
The Defence Secretary ,  Min is t ry  o f  Defence
Sou th  B lock ,  DHQ,  pO,  New De lh i_  110  011

(2 ) The Chief  o f  the Naval  Staf f
(Through Chief  o f  personnel
In tegrated IHQ of  MoD (NAVY)
Sou th  B lock ,  DHe pO,  New De lh i  _

The SecretarrT
Depa r tment  o f  Ex-Serv icemen
Wel fare & Pension
Min is t ry  o f  Defence,  South Block,
N e w  D e l h i -  1 1 0  0 1 1

The Off icer- in-Charge
Naval  Pension Of f ice (NAVPEN)
c/p INS Tanaj i ,  S ion *  Trombay Road
Mankhurd ,  MUMBAT -  400  008

[10  001

/ ? \
\ J l

(4)

Cou nsel

Cou nsel

f o r  t h e  a p p l i c at  (s )

en t

:

(s)  :

Maj  Gen (Dr . )  St t  Choudhury,  VSM (Retd)

Mr.  Satyendra Agarwal

o.A. NO. - 2Q/2077

or  the  Respon
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O R D E R

PER LT GEN GAUTAIM MOORTHYPVSM AVSM VSM ADC
M EM BER {ADM I N ISTRATIVE

1 .  T h i s  i s  a n  a p p l i c a f i o n  u n d e r  S e c t i o n  1 4  o f  t h e  A r m e d  F o r c e s  T r i b u n a l  A c t ,

2007 (The Ac t ) ,  assa i l ing  the  non-condonat ion  n f  r ' {o f i r - ion^ ,  n f  serv ice  by j

m o n t h s  a n d  2 3 . d a y s  t p  e n a b l e  t h e  a p p l i c a n t  t o  e a r n  s e r v i c e  p e n s i o n  u n d e r

R e g u l a t i o n s  B 2  ( a )  o f  t h e  P e n s i o n  R e g u l a t i o n s  f o r  t h e  N a v y  1 9 6 4 .

fae ts-sllh-q!s-:-e

2 .  The  fac ts  o f  t he  cQse  a re  tha t the  app l i can t  was  en ro l l ed  i n  the  Ind ian  Navy

on 03.08.2001 and af ter  hav ing served for  1 ,4  years,  3  months and 7 days,  he

too l<  p rematu re  d i scharge  on  09 .11 .2015  f rom INS V i rbahu  v ide  Gen  Form No .

15031 '96 /5  d t  09 .11 .20 f l . 5 .  He  jo ined  the  pos t  o f  Ass i s tan t  Eng ineer  (Nava l

Qual i ty  Assurance)  in  the of f ice of  the DGQA organizat ion at  l (o lkata on

10 .11 .201 ,5 ,  wh ich  i s  a  h igher  pos t  than  wha t  he  was  ho ld ing  in  the  Ind ian  Navy .

3 .  Wh i le  g ran t ing  the  p rematu re  d i scharge  to  the  app l i can t  f rom the  se rv i ces

o f  Ind ian  Navy  a t  h i s  own  reques t  on  compass iona te  g rounds ,  lHe ,  MoD, (Navy )

v ide le t ter  No.  RP/r208/ i15/ l (S dt .  04.11, .20rs ,  had d i rected h im to  deposi t  a  sum

of  Rs .  1 "0 ,9541-  i n  l i eu  o f  h i s  t ra in ing  cos t  (Annexure  -  V l l l  o f  O .A . ) .

4 .  E a r l i e r , t h e  a p p l i c a n t  w a s  g i v e n  h i s  a p p o i n t m e n t  l e t t e r

w a s  a s k e d  t o  j o i n  i n  t h e  n e w  a p p o i n t m e n t  b y  0 1 . 0 9 . 2 0 1 S .

201"5 ,  the  app l ican t  v ide  h is  le t te r  No.  259/1 ,  addressed to

o n  1 8 . 0 8 . 2 0 l - 5  a n d

O n  0 1  S e p t e m b e r ,

t he  D i rec to r  (Pers )

DGQA (Annexure 4 of  O.A.) ,  requested for  an extens ion in  jo in ing t ime of  l_ l_

mon ths  on  compass iona te  g rounds  in  v iew  o f  h i s  domes t i c  requ i remen t  to

s u p p o r t  h i s  a i l i n g  m o t h e r  a n d  t w o  u n m a r r i e d ,  p h y s i c a l l y  h a n d i c a p p e d  e l d e r

s i s t e r s  w h o  a r e  c o m p l e t e l y  d e p e n d e n t  o n  h i m .  H e  f u r t h e r  s t r e s s e d  t h a t  h e  b e



J

a i l owed  to  comp le te  L5  years  o f  pens ionab le  se rv i ce  so

pens ion  as  we l l  as  ava i l  o f  t he  med ica l  f ac i l i t i es  wh ich  a re

CGHS Scheme fo r  DGQA (Personne l ) .

t h a t  h e  c o u l d  e a r n  h i s

n o t  a v a i l a b l e  u n d e r  t h e

- PerslT dt. 1,4

t n  i n i n  f  h o  d r  r f r r
r t  L r r e  v v L y

s.  V ide DGQA le t ter  No.  2381, /AE (NaA) -  E/DGeA (N)

t o  r e p o r t  t o  t h e  p o s t  a t  t h e  e a r m a r k e d  p l a c e  b y  t h e

September ,  201 -5  (Annexure  5  o f  O .A . ) ,  t he  app l i can t ' s  reques t

by 02.08.201.6 was not  accepted by the DGQA and the extens ion was granted

only  upto 18. I I .201"5.  He was a lso in formed that  the of fer  o f  appointment  wi l l

b e  c a n c e l l e d  i f  h e  f a i l e d

s t i pu la ted  da te  i . e .  18 .11 .2015 .  Accord ing ly ,  t he  app l i can t  j o ined  the  se rv i ces  o f

D G Q A  ( N a v a l )  o n  1 0 . 1 1 . 2 0 1 5 .

6 .  A f t e r  h e  j o i n e d  t h e  s e r v i c e  i n  D G Q A  ( N a v a l ) ,  h e  r e p e a t e d l y  r e q u e s t e d  t h e

N a v y  i . e . ,  T h e  C o m m o d o r e  B u r e a u  o f  S a i l o r s  ( F o r  S t a f f  O f f i c e r  ( p e n s i o n s ) ) ,

B u r e a u  o f  S a i l o r s ,  C h e t a h  C a m p ,  M a n k u r d ,  M u m b a i - 4 0 0  O B B  v i d e  h i s  a p p l i c a t i o n s

dated 28.1'2.2015,02.02.20L6, 20.02.201,6 and 05.04 .2A1,6 for condonation of B

m o n t h s  a n d  2 3  d a y s  o f  s h o r t f a l l  o f  s e r v i c e  a n d  g r a n t  o f  s e r v i c e  p e n s i o n  o n

ex t reme , compass iona te  g rounds  as  he  has  4  s i s te rs ,  two  o f  t hem be ing

phys ica l l y  hand icapped  and  unmar r ied  and  an  o ld  mo the r  who  was  su f fe r ing

f rom Cys t i ce rcos is  (a  k ind  o f  b ra in  tumour ) ,be ing  h i s  dependen ts .  Apar t  f rom

tha t ,  he  was  hav ing  p rob lems  w i th  h i s  ne ighbours  who  had  g rabbed  h i s

res iden t ia l  l and  and  h i s  s i s te rs  had  faced  murder  a t tempts  fo r  wh ich  a  F IR  was

a lso  l odged .  He  has  enc losed  a  number  o f  suppor t i ng  documents  au then t i ca t i ng

the  fac t  t ha t  wha t  he  was  s ta t i ng ,  was  t rue .  He  a l so  s ta ted  tha t  he  had  appeared

in  the  UPSC Examina t ion  w i th  due  approva l  f rom h is  super io r  au tho r i t y  and  was

s e l e c t e d  f o r  t h i s  p o s t .  H e n c e ,  h e  h a s  r e q u e s t e d  f o r  c o n d o n a t i o n  o f  s h o r t f a l l  o f

s e r v i c e  b y  B  m o n t h s  a n d  7  d a y s  t o  e n a b l e  h i m  t o  e a r n  h i s  p e n s i o n .

7  -  V i d e  l e t t e r  N o .  P E N / 5 9 8 / N o n - P e n / 1 3 0 7 1 6  d t .  0 9 . 1 2 . 2 0 1 6  t h e  N a v a l

P e n s i o n  o f f i c e ( A n n e x u r e - F  o f  o . A . ) ,  t u r n e d  d o w n  t h e  a p p l i c a n t , s
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A
t

r n  ̂ r ^ . 6 n t a t i ^ n c  f O r  t h e  C O n d O n a t i O n  O f  S h O r t f a l l  o f  S e r v i c e  b y  B  m o n t h S  a n d  2 3I  c v r  c ) t r i l  1 o  L r \ J l  l )

d a y s ,  T h e  c o n t e n t  o f  t h p  l e t t e r  i s  r e p r o d u c e d  b e l o w :  -

GRANT OF C N DO N ATIO N F O R P EN S I O N ALB LE SERVICE
GUPTA, EX-ERA-II, NO. 1.3071.

L .

2.

xxxxxxx.

Your case fpr gront of pension has been examined at this office
and the following tis intimated : -

You werd enrolled into the Nqvql Service on 03.08.2007 ond(a)

were discharged qn 09.77.201.5 on compossionqte grounds at your own
request ond hencp, your total service works out to be 74 years and 03
months qnd 07 days only.

(b) As per Rpgulation 78 of Navy Pension Regulotion 7964, the
minimum service rlequired to eqrn service pension is 75 yeqrs.

(c) Also, under Regulation 82 (a) of Novy Pension Regulation L964,
you are not eligi'ple for condonation of deficiency in service to earn
service pension.

(d) Further, it iSintimoted thot there is not such policy existing in Navy
to gront any kind Of pension to an ex-sailor on sympathetic grounds, who
has less thon 75 yeors of service.

3., Therefore, il is regrettably informed that you are not eligible for
grant of Service Pqnsion.

Sd/-x x xxxxxxxxx
( RI( Nagar )
Commander
Staff Offi ce r ( Pen si o n )
F o r Lo g i sti cs Offi ce r-i n-Ch o rg e

B .  T h e  a p p l i c a n t  t h e n  v i d e  h i s  p r a y e r  N o .  P e r / 2  d t .  0 3 . 1 2 . 2 0 1 5  ( A n n e x u r e - 1

o f  Counter  A f f idav i t ) ;  des i red  to  count  h is  p rev ious  Nava l  Serv ice  f rom

0 3 . 0 8 . 2 0 0 1  t o  0 9 . 1 1 . 2 0 1 5  f o r  r e t i r e m e n t  b e n e f i t s  i n  t h e  D G Q A  b a s e d  o n

c o m b i n e d  m i l i t a r y  a n d  c i v i l  p e n s i o n  p e r m i s s i b l e  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n

c o n t a i n e d  i n  R u l e  L 9 ( 2 (  ( a )  &  ( b )  o f  t h e  C C S  ( P e n s i o n )  R u l e s  1 9 7 2  r e a d  w i t h  t h e

D e p a r t m e n t  o f  P e n s i o n  $  P W  O M  N o .  2 B / 5 / 9 7 - P & P W  d a t e d  3 1 . 0 5 . 1 9 8 8  a n d  O M

No.  28149187-P&PW dated  26  "02 .1988.
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9 .  In  rep ly ,  t he  QAE (Eas te rn  F lee t  S to res )  Commissa r ia t  Road ,  Has t ings ,

l (o lkata-700022 v ide F i le  No"  QAE(EFS)/KOL/A-23 dated 19.12.201,6 (Page-35)

has  s ta ted  tha t  the  es tAb l i shmen t  has  no  ob jec t i on  i f  t he  ex -se rv i ceman  i s

g ran ted  pens ion  a long  bene f i t s  f rom the  Ind ian  Navy  and  tha t  the  au tho r i za t i on

o f  coun t ing  o f  p rev ious  m i l i t a ry  se rv i ce  hand  no t  ye t  been  approved ,  The  le t te r

i s  rep roduced  be low :  -

NO OBJECTION CERTIFICATE REGARDING PENSION BENEFIT IN RE.SPECT

OF SHIi,RI KAUSHIK SENGUPTA, AE (NQA) E

1. REFER TO PCDA, MUMBAI LETTER NO. IRLA/V\il/AT/21.6-49 DT

26/02/2016 SENT ALONG WITH THE CERTIFICATE OF VERTF|CAT\ON OF

MILITARY SERVTCE UAUSHII( SENGU PTA, EX-ERA-2, L3071"6-H).

2. THE SERVICE COUNTING OF THE ABOVE MENTIONED EX-
SERVICEMEN HAS NOT BEEN APPROVED YET AS THE EX-SERVICEMEN
HAS OPTED TO SEEK CONDONATIAN OF PENSIONABLE SERVICE FROM
INDIAN NAVY.

3. IT IS CERTIFiIED THAT THE AUTHORISATION OF COUNTING OF
PREVIOUS MILITARY SERVICE HAS NOT YET BEEN APPROVED BY PCDA
(qENSION), ALLAHABAD (COM?ETENT AUTHORTTY) AND NO BENEFTT OF
CAUNTING OF SERVICE BENEFIT OF PENSION AND PROTECTION OFPAY
HA}/E BEEN APPROVED TILL DATE.

4. THIS ESTABLISHMENT HAS NO OBJECTION IF THE ABOVE
MENTIONED OFFICER IS GRANTED PENSION BENEFITS FROM THE INDIAN
NAVY.

5, CA5E5 FOR COUNTING OF SERVICE AND PAY PROTECTION WILL
NOT BE PROCESSED.

sD/-xxxxxxxxxxx
(DEBADUTTA MISRA)
COMMANDER

QU ALITY ASSURAtV C E O F F I C E R

1 0 .  H e n c e ,  i t  i s  e v i d e n t  a n d  c l e a r  t h a t  t h e  p r e s e n t  e m p l o y e r  o f  t h e  a p p l i c a n t ,

i . e . ,  D G Q A  ( E F S ) ,  l ( o l k a t a  h a d  n o  o b j e c t i o n  i f  t h e  a p p l i c a n t  i s  g r a n t e d  p e n s i o n  f o r

t h e  N a v a l  S e r v i c e s .
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A r q u m e n t s  o f  t h e  C o u n s e l  f o r  t h e  A p p l i c a n t

1 1  C o u n s e l  f o r  t h e  a p p l i c a n t  w h i l e  p l a c i n gt h e  c o r r e s p o n d e n c e  o n  r e c o r d  a  n d

has  a rgued  tha t  the  Para  E2  (a )  o f  t he  Pens ion  Regu la t i ons  fo r  the  Navy  l ' 964  has

been s t ruc l<  down by  the  Hon,b le  supreme cour t  in  Uo l  and orsvsGurmukhs ingh

&Ors in  Civ i l  Appeal  1389312007 order  dated 23 '07 '2012 and in  Uol  and

Anrvssu r inde r  s ingh  Parmar  and  o rs  i n  c i v i l  Appea l  No '  938912014  da ted

20 .01  .201 ,5 ,  where in  the  pe t i t i one r  had  pu t  1 '4  yea rs  o f  se rv i ce  and  were

d ischarged  f rom the  lnd iqn  Navy  p r io r  t o  15  yea rs  o f  se rv i ce ;  hence ,  the  case  o f

the  app l i can t  i s  pa r ima te4 ia  to  these  cases '

1 .2 .  Pens ion  Regu la t i ons  fo r  the  Navy  1964  reads  as  under  :  -

BZ.  Condonat iorn of  def ic iency in  serv ice for  e l ig ib i l i ty  to  serv ice /

reserv is t  pens ion -  Except  in  the case of  a  sa i lor  -

(o) Who i5 discharged at his own request, or

(b) who is eligibte for special pension or gratuity under

Regulat ion 85, or

(c) w,ho is involided with |ess thsn fifteen yeors' service,

deficiency ita the service qualifying for service pension or reservist

pension or Eratuity may be condoned by competent authority upto

six months in each case.

1 3 .  T h e  H o n ' b l e B o m b a y  H i g h  C o u r t  i n  G u r m u k h  S i n g h  a n d  O r s v s  U O I  a n d

o the rs  i n  W.P .  430  o f  2005  had  ru led  tha t : -

L0, xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx" Regulation 82 (a) to the

extent which treqts those discharged qt their own request in the same

closs as the two ather categorieswho are drowing pension, to our mind,

is totally arbitra,ry and/or unreqsonoble qnd does not disclose dny

germqne reasons for clubbing two distinct and disparate groups into one

closs for excluding deficiency in service for eligibility for pension. For all

the aforesoid reqsons, in our opinion, Regulation 82(a) of the Pension

Regulatioti is cleorty violative of Article 14 of the Constitution of lndia

and consequently,, null and void,

11. Once we came to the conclusion that Regulotion B2(a) is null and

void, then the caie of the sailor who are discharged at their own request,

will hqve to be €onsidered by the competent respondents in terms of

Regulations or Rt4tes thst qre in force. We hsve noted at Exhibit "A," the

shortfatl for pension inso far os the petitioners and concerned. They



range from 1.6 days to
for consideration"
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7 months and 24 days. All of them ore entitled

L2. We, therefore, direct the respondents thqt within sixteen weeks
from today, to consid,er the case of ail the petitioners for the purpose of
condoninE the defici,ency in service qnd to pass appropriate orders
accordingly to law. tf the deficiency is condoned then to pctss
appropriote order os to service pension.

13. xxxxxxxxxxxxxxtxxxxxxxxxxxx.

S i n g h  P a r m a r & O r s  ( S u p r a ) ,  t h e  H o n , b l e

the  Regu la t ions  fo r  the  Navy  1964,  para

1 4 .  l n  t h e  o t h e r  c a s e ,

S u p r e m e  C o u r t  h a s  a g a i n

8 2  ( a ) .

Uof vsS u rinde r

s t r iuck down

15 '  The  counse l  has  a l so  re fe r red  to  the  A rmed  Forces  T r ibuna l ,  p r i nc ipa l

Bench  o rde r  o f  1 '0 .04 .2015 in  o .A .396 /2014  w i th  M.A .462 /20 r .4 ,  Ex  AC Hemra i

s ingh  vsUo l  and  o rs .  The  re lqvan t  ex t rac ts  a re  se t  ou t  as  fo l l ows :_

"7' The vattidity of tlle Regulation 82(a) of the pension Regulotions forthe Navy was choltenQed before the Hon'ble Bombay High court in the
case of Gurmukh singtt vs union of India & ors w.p. (ci No. 430/2005,
wherein the Hon'ble Bqmboy High court struck down Regulation s2(a) ofthe^ Navy pension Regulations 7g64.

8' computatio.n of.pensionoble service und benefit of condonation of
shortfall in pensionabttE service in qlmost alt the three services of the
Armed Forces are simil'gr. we have quoted the pension Regulation L74(q) of the Pensialt n-ea0(ation for the Air Force 1.g6L. The vatidity of theRegulation 82(a) of thq Navy Pension Regulotions i.964 wos considered
ond wqs decrsred as illtra vires by the Hon,bre Barnbay High court inGurmukh SinAh,,s ,oru ,:r.O.ra), and against this judgment, the Union ofIndia preferred an app{at before the Hon'ble supreme court which wasdismissed u.y 

.r!, 
Hon'fle supreme court. rn onother cose before theHon'ble Derhi c.?yu i.e.4 in the cqse of surender singh parmar vs. unionof rndia w.p. (c) No. 11507/2004 decided on L6.L1".2007, the ctaim ofthe said petitioner for 

'gondonation 
of shortfail wqs denied. The saidmatter wos arso tuken up before the Hon,bre Supreme court and theHon'ble supreme courl dismissed the appear of the saicl case qlso.

surender singh Pqrmqr (tpprooched the Tribunul i.e., before the principal
Bench of the 

-Tri .bunqr 
vi(e order dated 19.i .L.2013. Aggrieved againstthe order of 

.the .P.ri.ncipol 
Bench of the Armed Forces Tribunat dstedJ"9.71.2013, the IJnion of tndia preferred civir appeur No.ggBg/2014before the Hon'bte.suprqme court. The said appeat of the IJnion of rndiawas dismissed by the Hoip'bre supreme court in the cose of surender
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(Suplg), vide its judgment reported in 201.5 (3) SCC

he sqme restriction against the condonation of

Iqtion 82 (a) af the Novy Pension Regulations

the said judgment became finol as well as the

er Singh Permsr's case dated 1.9.11.201.3 had
le Supreme Court even after taking note of the
gh's case of theHon'ble Bombay High Court as
e Hon'ble Delhi High Court.

vet we are of the considered opinion that the

U(o) of the Pension Regulations for the Air
to be in violotion to Article L4 of the

he reasons mentioned in Gurmukh Singh's cose
reoson that such restriction will be in violation

vision, and the said restriction cannot be

Regulations for the Air Force 7964, and
gulation 11.4 of the Pension Regulations for the
d qs ultra vires being violative of Article 14 of

he learned counsel for the respondents is thqt
uld hove continued in service for even a short

t he did not choose to remsin in service and

upon himself, therefore, he cannot be held

of shortfoll of few months. We are of the
such contention cannot be accepted for the
ts themselves found genuine and occepted the
eking premoture retirement on compassionote

pondents have no right to contend that at
' ,  the petit ioner could not have sought the

erwise also, normal presumption should be in
'or 

giving the benefit of the service pension for
e petitioner committed some mistake in toking

shall presume that he must not have been
that he will be deprived of the service pension
I benefits. We qre desling with the subject

ed considerqtion should prevoil, if it does not
ld be liberql in fovour of granting relief.

stand that if the petitioner would hqve
merely few month more, he would huve been
n. But since he has not completed a few

e, he should be punished with denial of service
ts for rest of the life which does not appear to
respondent's. Therefore, the respondents'

ioner's shortfall in service cannot be condoned
the petitioner himself, is rejected."



16.  Counsel  for  the appl icar l t  has a lso re fer red to  AFT,  l (och i  Bench order

da ted  28 ,A2 .2014  in  OA No .  3 I I1 ,4  Ba lak r i shnanMidan iy l (Ex  Hav )  vs  UOI  (Supra ) .

The  re levan t  po r t i ons  a re  as  fo l l ows  :  -

"7. ln view of the oforesaid, we hold that Regulation 125 (a) of the
Pension Regulations, beipg violative of Article 1.4 of the Constitution of
India is null and void and as such the same does not survive on the
statute book.

B. ln view of the ofqresaid, the respondents cannot be sqid to
justified in denying to cQnsider the applicont's csse for condonqtion
the deficiency in qualifyirlg service for pension purposes.

9" The Originol Applipation is, therefore, allowed. The Respondents
qre directed to give dug consideration to the opplicont's request for
condonqtion of the deficiency in quolifying service for pension purposes
and toke a suitable decilsion in occordance with law without ottaching
any significqnce to regultgtion L25 (q) of the Pension Regulation.

C o u n s e l  f o r  t h e  a p p l i c a n t  a l s o  s t r e s s e d  u p o n  t h e  f a c t  t h a t  t h e  a p p l i c a n t

was  we l l  aware  o f  t he  consequQnt ia l  l oss  tha t  may  occu r  bu t  due  to  ex t reme and

compe l l i ng  s ta te  o f  h i s  fam i l y  a f fa i r s  he  had  no  cho ice  bu t  to  assume the

appo in tm,en t  i n  the  o f f i ce  o f  t he  DGQA.  He  a l so  po in ted  ou t  tha t  t he  app l i can t

w a s  f u l l y  a w a r e  o f  t h e  p r o v i s i o f i s  o f  t h e  P e n s i o n  p o o r r l r t i n n c  f n r  t l g  N a v y  1 9 6 4

and  hence  he  had  reques ted  h i$  fu tu re  emp loye r  ( i . e .  DGQA)  to  g ran t  h im some

more  t ime  (up to  02 .08 .2016)  to  enab le  h im to  comp le te  15  years  o f  co lou r

se rv i ce  en ta i l i ng  h im Nava l  Ppns ion  wh ich  was  dec l i ned  by  the  concerned

au tho r i t y .  Bo th  the  o rgan iza t i pns ,  i . e . ,  I nd ian  Navy  and  the  DGQA be ing  under

the  M in i s t r y  o f  De fence  and  be ing  s i s te r  b ranches ,  the  ac t i on  i n  such  a  manner

as  to  deny  h im the  se rv i ce  e len t ren t  o f  pens ion  i s  ha rsh .  He  a l so  s ta ted  tha t  no

reply  was received f rom the PCDA (P)  wi th  the respect  o f  count ing of  the former

se rv i ce  towards  the  pens ion .  S ince  he  has  jo ined  a  pos t  i n  a  c i v i l  o rgan iza t i on  i . e .

the  DGQA under the  M in i s t r y  o f  De fence  where  the  re t i remen t  age  i s  60  yea rs ,

be
of

r / _



he  has  p rayed  fo r  coun t ing  h i$

and  when  he  wou ld  re t i re  f rom

Nava l  se rv i ce  towards  h i spens ionary  bene f i t s  as

tha t  pos t  wh ich  i s  pe rm iss ib le  under  the  po l i cy .

Argumert t !  o f  the Counsel  for  the Respondents

18 ,  Counse l  f o r  t he  Responden ts  be fo re  p roceed ing  to  a rgue  the  case  b rough t

ou t  the  aspec t  o f  t he  j u r i sd i c t i on  o f  t h i s  T r ibuna l  t o  hear  the  ma t te r  o f  a  DGQA

employee  who ,  he  s ta ted ,  wa l  gove rned  under  a  d i f f e ren t  se t  o f  ru les  and  no t

under  the  Navy  Ac t .  P roceed iqg  to  a rgue  tne  case ,  he  ins i s ted  on  the  Para  82  (a )

of  the Pension Regulat ions fqr  the Navy 1964 cont inues to  remain in  vogue,

a l though  s t ruck  down the  Hon 'b le  Supreme Cour t  i n  the  Gurmuf t f i  S inoh ' c  r -aco

He has  a l so  po in ted  tha t  the  o rde r  was  ind i v idua l  spec i f i c  and  no t  a  b lanke t

o rde r .  He  has  a l so  p roduced  4  j udgment  o f  t he  A rmed  Forces  T r ibuna l ,  Reg iona l

B e n c h ,  l ( o c h i  i n  O . A .3 7  o f  2 0 1 5  d a t e d  1 5 . 0 L . 2 0 1 . 6  i n  E x  S g t J y o t h i s h P r a b h a k a r a n ,

w h e r e i n  t h e  B e n c h  h e l d  t h a t

"LL" Xxxxxxxxxxxx*xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx. ln that
view 'of the motter, we find that the challenge raised aver the
constitutionality of Reg'trtlations 1.1.  (q) of the Regulotions cqnvassed by
the applicant on the bapis of the decisions rendered by the Tribunql with
respect to similar Regultgtions of Army and Navql Forces qnd also that of
the Apex Court is meritl less and not applicable to the present cose where
the applicant has been tfound to be not entitled to condone the shortfall
of the period except tQ the extent of three days after his releqse ond
before joining the B.S.l\!.1. The applicant has o short fall of B months
and one day and the londonation if possible restricted to three days
would have not volue. Even ossuming thqt the fresh employment of the
opplicant after releasQ from his previous Air Force service is not a
pensionable service, stil l, where o release had been obtained voluntarily
before completion of the qualifying service to take up the fresh
employment, the period of service rendered under the new employer
cqnnot be condoned ultder Regulation 774 of the Regulations. That
Regulation speoks of oh,ly three classes of disquolification is no ground to
hold that in qll other ioses the Air Force service personnel can claim
condonotion in short fqll upto a period of one yedr as of right. lt is
totally inequitable snd Ltnreqsonable to condone the short foll in service
where the service personnel who seeks for sucLt condonution had Ieft
voluntqrily ot hisown rpquest to take up a fresh employment snd he is
profitably ernployed under the new employer during the period of
co n donation applied fot.
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1.?. A service person'pel who is short of qualifying service upto the

pqriod of one year can seek condonqtion of deficiency in his service to

mpke him eligible to gqt his service pension under Regulation 1.14 of the

Rqgulot ions does not ppstulate thot  i t  has to be gronted unless i t  comes

under the exceptions cpvered by the Regulations, On the contrary, a

diiscretion vests with the competent authority over the grant of

cendonationof short fd,l l  in service and, no doubt, such discretion has to

be exercise soundly anglyzing the merit of the cdse" Condonation of

slt lort foll in service uptp one year is not qbsolute is evidently clear from
the Regulation where it is explicit ly stqted that 'the claim moy be

cqndoned by a competqnt author i ty ' .  Though under Annexure 46 order

the cloim of the opplicant for condonation of short fall has been rejected

under Regulat ion L1.4 (s)  of  the Regulat ions on the ground that he was

di,scharged at his owr1, request, we ore satisfied from the focts ond

circumstqnces presente! in the cose that no interference with such order

is called for where it is established thqt the period of short fall sought to

bq condoned, except t l, lree days, he continued under the service of the

nQw employer, B.S.N. L.; enjoying oll service benefits thereto. We find
that the decision relied by the counsel, rendered under different facts
ohd circumstances, have no beqr ing on the present case where the

applicant left the servl,ce voluntarily ond took up a fresh employment

and the per iod of  condonat ion appl ied for  except three days he

cant inued under the se4vice of  the second employer.

1.3. The challenge yaised against Annexure A6 order declining

candonation of short fqll in qualifying service is turned down, and the

o p pli cotio n i s dismi sse d('.

. ,

1 9 .  W c  h a v e  h e a r d  b o t h  s i d E s  a t  l e n g t h .

2 0  A t  t h e  o u t s e t ,  t h e  a s p e g t  o f  t h e  j u r i s d i c t i o n  o f  t h i s  T r i b u n a l t o  h e a r  a  c a s e

p e r t a i n i n g  t o  a  D G Q A  e m p l o y e e  i s  d e a l t  w i t h ,  T h e  f a c t  t h a t  t h e  d i s p u t e  i s  a b o u t

h i s  s e r v i c e  r e n d e r e d  i n  t h e  l n d i a n  N a v y  a n d  n o t  a b o u t  h i s  s e r v i c e  i n  D G Q A .  T h i s  i s

s q u a r e l y  c o v e r e d  b y  S e c t i o n  2  o f  t h e  A F T A c t w h i c h  i s  r e p r o d u c e d  b e l o w : -

"2. Applicabil ity af tfte Act. - (q) The provisions of this Act shall apply

ta oll persons subject ttg the Army Act, L950 P6 of L950), the Navy Act,

1957 (62 of 1.957) and tfte Air Force Act, 1"950 H5 of L950).

(Z) This Act shall also opply to retired personnel subiect to the Army

Act,  1.950 p6 of  L950) or the Navy Act,  LL957 (52 of  L957) or the Air

Force Act, 1950 (45 4f 1.950), including their dependants, heirs and

st)ccessors,  in so for  os i , t  re lates to their  service mQtters."

Z i , .  T h e  a s p e c t  o f  t h e  a p p l i c a n t ' s  p l e a  t o  c o u n t  h i s  f o r m e r  N a v a l  s e r v i c e

t o w a r d s  h i s  p e n s i o n a b l e  s e r v i c e  i n  t h e  D G Q A  a s  a n d  w h e n  h e  r e t i r e s  f r o m  t h a t

o r g a n i z a t i o r r  i s  n o t  b e i n g  a d d r p s s e d  b y  t h i s  T r i b u n a l  a s  n e i t h e r  h a s  h e  m a d e  a n y

A n a l v s i s  a n d  O r d e r
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-.,,:

t I e  DGQA a  responden t .  Hence ,  th i s  T r ibuna l  i s  t he

i t f  t o  hear  th i s  case  wh ich  i s  so le l y  w i th  regard  toAu tho r

a fo rm re l ie f  nor  i s

i a te  Jud ic ia l

shor t fa l l  in  h

c r  r r h  n l

Navy.

s  Nava l  se rv i ce  towards  pens ion  f rom the  Ind ian

a  pp rop

conoonat ion  o f

22-  l t  i s  ev iden t  tha t  t he  a fp l i can t  se rved  in  the  Ind ian  Navy  fo r  !4  yea rs  3

mon ths  and  7  days .  Due  to  h i s  se lec t i on  i n  the  DGQA (Navy )  th rough  UpSC

wh ich  i$  a  h igher  pos t  to  fu l f i l i  a  sanc t ioned  pos t  as  we l l  as  h i s  compe l l i ng  fam i l y

s i tua t i o f r ,  he  sough t  to  be  re l i eved  f rom the  Navy  and  jo ined  h i s  new ass ignment

on  the  g i ven  da te "  Desp i te  bp ing  fu l l y  aware  o f  t ha t  he  had  no t  comp le ted  15

years  o {  se rv i ce  and  know ing  the  app l i cab i l i t y  o f  Sec t ion  82  (a )  o f  t he  pens ion

Regu la t i ons  fo r  Navy  L964  to  h i s  case ,  he  jo ined  h i s  new ass ignment .  He  had

app l i ed  fo r  ex tens ion  o f  j o in ing  t ime  to  enab le  h im to  comp le te  15  years  o f

se rv i ce ,  wh ich  was  no t  accep tpd  by  the  au tho r i t i es  concerned .  Hence ,  he  was

compe l led  to  take  p rematu re  d i scharge  due  to  the  p reva i l i ng  fam i l y  s i t ua t i on

and the fact , that  he had got  e f tp loyment  in  a  h igher  post  wi th in  the MoD i tse l f .

23 '  l t  i s  no t  unders tood  a {  to  why  bo th  the  B ranches  be ing  in  the  same

Min is t r y i  t he  app l i can t  cou ld  no t  have  been  g ran ted  ano the r  B  mon ths  and  7

days  o f  r i egu la r  se rv i ce  i n  the  l r ] rd ian  Navy  to  ea rn  h i s  pens ion .  We ask  ou rse lves ,

i f  there was a s ta te of  emerg lncy in  the DGQA or  such a shor tage of  s ta f f  that

necess i tq ted  tha t  app l i can t  had  to  repor t  immed ia te l y  by  fo rego ing  the

oppor tup i t y  to  ea rn  h i s  pens iQn .  Here ,  we  no te ,  t ha t  by  no t  g ran t ing  h im th i s

ex tens ion  o f  j o in ing  da te ,  t he  ppp l i can t  no t  on l y  l os t  ou t  on  h i s  pens ion ,  bu t  a l l

o the r  pens ionary  bene f i t s  as  a l so  h i s  s ta tus  as  an  Ex -se rv i cemen  and  the

con t inua t ion  o f  med ica l  bene f i t s  fo r  t he  two  hand icapped  e lde r  s i s te rs  and  h i s

^ t , {  - ^ , . J  - i t i ^ ^  *o r o  a n o  P l t l n g  m o t h e r  t h r o u g h  t h e  E x - s e r v i c e m e n  C o n t r i b u t o r y  H e a l t h  S c h e m e

( E C H S ) .



24,  We

r {  o  nnc  i t

N a v a l  A

p e  n s i o  n

Thus,  th

not  cons

both  org

n o r m a l

e a r n i n g

h e  w o u l

Navy/Ai

s e e k i  n g

exa m rna

25. Th

the Pa ra

st ruck d

14 of th

of  the P

Army Pe

Non-Con

p e r s o n n

d o w n  a s

26. Th

1

ave  a l so  no ted

sum rof  Rs.  1 .0 ,954/

l

t ho r i t y  shou ld  have
l

s  the  Bpp l i can t  had  p

h ide  bound  approac
:

l

d e n n g  n r s  g e n u r n e  p r

n isa t ions  a re  under  t

13

concern  tha t  the  app l ican t  was  compel led  to

a l l  h i s  dues  to  the  Ind ian  Navy ,  as

hence  the

in  g ran t ing

d e m a n d e d ^

by  the  DGQA as  we l l  as  theNava l  Au tho r i t i es  i n

b lems is  h igh ly  deplorable tha- t  too when he was

e same Min is t ry  i .e . ,  Min is t ry  o f  Defence.  l t  is  a

towards  h i s  t ra in ing  expenses ,  and

considered the shor t fa l l  o f  serv ice

the  bo th  dea l i ng  w i th

of  serv ice up to  the oneyear  in  respect  o f  serv ice

ture re t i rement /d ischarge have a lso been s t ruck

Benches of  the AFT.

t ion about  the AFT,  l (och i  Bench Order  in  OA

)

uman tasp i ra t i on  tha t l l  ind iv iduals  seek a bet ter  s tandard of  l iv ing by

o re  sp la ry  and more prest ig ious and s tab le l i fe .  ln  the DGQA

ge o f  60  yea rs  wh ich  i s  no t  i n  the  case  o f  I nd ian

as  no th ing  wrong  in  the  pa r t  o f  t he  app l i can t  fo r

f t e r  he  had  appeared  and  qua l i f i ed  i n  the  UPSC

iss ion f rom h is  super iors .

no  doub t  i n  the  m inds  o f  t he  Responden ts  tha t

R e g u l a t i o n s  1 9 6 4  o f  t h e  I n d i a n  N a v y  h a s  b e e n

reme Cour t  o f  Ind ia  be ing v io la t ive of  the Ar t ic le

They are a lso wel l  aware that  the Para 114 (a)

he  lnd ian  A i r  Fo rce  and  Par :a  125  (a )  o f  t he  Ind ian

the  same

37 /z]rs h t  o f  t he  Judgments  i nSur inde r  S ingh  pa rmarvs
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Uol  which was del ivgred by the Hon'b le  Supreme Cour t  o f  Ind ia  (Supra)  on

2L01,2015 and Judgr fent  o f  Hon 'b le  High Cour t  o f  Mumbai  was taken note of

and thus the AFT, l<oclr i  Bench Judgment in OA 37 120t5 is in per incuriam.

27.  In  the l ight  o f  t f ie  above aspects ,  we are of  the op in ion that  the shor t  fa l l

z3€t'-\
o f  8  months and Tddys of  serv ice for  grant ing the serv ice pension and other

benef i ts  to  the appl icant  deserves to  be condoned and is  hereby condoned.

29. AccordinglV, thi l  appl icat ion (O.A. - 20/2017 ) is al lowed.

30.  The respondents '  are d i rected to  grant  the appl icant  serv ice pension a long

wi th  a l l  o ther  benef i t i  appl icable to  an ex-serv icemen.  A l l  benef i ts  wi l l  be pa id

to the appl icant  wi th in  a  per iod of  4  months f rom the date of  rece ipt  o f  th is

order ,  fa i l ing which 8fo in terest  per  annum wi l l  be ca lcu la ted and paid to  the

app l i can t .

31.  'Wi th  the abov!  d i rect ions,  th is  O.A.  (O.A.  No.-2012017)  s tands d isposed

of.

32. No order as to 
iort.

33.  A p la in  copy of  th is  order  wi l l  be suppl ied to  both the par t ies by the

Tr ibunal  Of f icer  upon pbserv ing a l l  usual  formal i t ies .

(LT GEN GAUTAM MOPRTHY) (JUSTICE TNDIRA SHAH)
MEMBER (ADMTNTSTRATTVE)  MEMBER (JUDICIAL)

dks


