
SEE RULE 102 (1}

ARMED FORCES TRtBUNAL. RE9|ONAL BENCH. KOLKATA

ORIGINAL APPLIQATIoN i O.A. NO. - 2212016

p A T E p i  o 5  J U N E . 2 0 1 8

CORAM

HON',BLE pR. (MRS.l JUSTTCE tNptRA SHATL MEMFER (JUptCtAU
H9N',BLE LT GEN GAUTA|V MgqRrHy. MEMpER (4DM.INJSTRAT|VE)

APPLICANT (S) :  Shri  Amitava Gupta
Ex Corporal - Service No. 282692
s/o Late Pravanshu Kumar Gupta
res id ing at22,  Sr i ram Si romony Road
PO - Makhla, PS - Uttarpara
Dist - Hooghly (WB) - PIN - 712245

Versus

RESPONDENT (S)  :  (1)  The Union of  Ind ia ,  serv ice through
The Defence Secretary, Ministry of Defence
South Block,  New Delh i -  110 011.

(2) The Chief of the Air Staff
Vayu Bhawan,  New Delh i -110011,

(3) Officer-in-Charge
Pension and Welfare Department (Dp)
AOIC, AF, Record Office, Subroto park

New De lh i -  110  010

(4) The Director of Air Veterans
Subroto Park, New Delhi- 110 01.0

(5) The Section Officer
Govt of lndia, Ministry of Defence,
Pension, A & AC, New Delhi

(6) The Principal Control ler of Defence Accounts
(Pension) ,  Drapaudi  Ghat
Al lahabad (UP) -  2 t t  0 t4

(71 The Deputy CDA (AF), Subroto Park
New De lh i -  110  010

Counsel  for  the appl icant  (s)  :  Mr .  Jagadish Ranjan Das

Counsel for the Respondent (s) :  Mr. Satyendra Agarwal



2

O R D E R

PER LT GEN GAUTAM MOORTHY. MEMBER (ADMINISTRATIVEI

1. This is a case f i led by the appl icant under Section t4 of the AFT Act,2007

praying for grant of pro-rata pension including arrears with interest for the

services rendered by the appl icant in the Indian Air Force.

Z. Earl ier the delay has been condoned vide order Serial  No. 11 dated

01.05.2017 in  M.A.  No.  2 t /20I6.

Facts of the Case

3. The appl icant joined the lndian Air Force on t7.1t.1965 and was

discharged on 31,.03.1976 in the rank of Corporal after completion of 10 years

and 136 days of colour service.

4. As per the appl icant, his terms of engagement in the rank was for a

period of 9 years of Regular Service and 5 Years of Reset've Service and

accordingly he is ent i t led to grant of pro-rata pension includinl3 al l  arrears and

interest.

5. The Respondents have stated that since the appl icant was a non-

pensioner, his records have been destroyed after 25 years under Section 5,

Chapter 28, of Regulat ions for the Air Force. However, important detai ls have

been transcribed from it  to the Long Rol l .  As per the discharge documents the

reasons for discharge which have been transcribed into the Long Rol l  are as

,,having foited in special test for re-classification to AC ond un'willing to serve
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in other trade,,, Therefore, he was paid his service gratuity as well as Death-

cum-Retirement Gratuity for the services rendered rendered hy him' The

respondents have stated that the minimum qual i fying service for earning service

pension is 15 years of combined colour service and 6 years of reFerve service in

the lndian Air Force. However, since the appl icant had put in only 10 years and

135 days of regular service, he was not ent i t led to get reservist pension'

6. The appl icant had earl ier approached the concerned autlhori t ies quoting

the reference of various Judgements including that of the Hon'ble Apex court in

MC Dhingra Vs UOI & Ors in C.A. No. 33t7ltgg6 and 4th CPC provisions of

1g.03.19g7 as passed in Resolut ion dated 18.03.1987 in Para 2 ( i)  of the Annx'

The appl icant has also produced a letter of the Directorate of Air Veterans'

subroto Park, New Delhi vide No Air HO/99798ltlt}lsP/DAv dt' 05'11'20t5;

wherein the Air Force Authori t ies have re-i terated that he was not ent i t led to

pro-rata pension. Relevant extracts of the letter are set out as lrnder -

, , 3 . A s p e r R e g u l o t i o n L 3 5 ( o ) o f P e n s i o n R e g u l a t i o n f o r A i r F o r c e l " 9 6 l

(part-t) os omended vide c5 No. g5/x/70, an individual on cilmpletion of the

prescribed combined Colour qnd Reserve qualifying service' of not less thon 15

yeors, is etigibte for Reservist Pension. As per Regulation L2L of the ibid

regulations, the minimum regular quotifying service to eorn service pension is 15

yeors.
4. Since, you hove rendered L0 years qnd L36 doys of total qualifying

service only, you do not fulfitt the minimum etigibility criterio rqquired under the

Pensions Regulations for the Air Force, for grant of pension' Further' it is

informed thot no provision exists in the ibid Regulotions for grant of pro-rota

pension to those not etigibte for service/Reservist Pension. lt is also intimated

that judgement given by vorious Courts of Law ore cose specific ond' therefore'

not opplicable to you. Moreover, the GOI policies on grant of'pension hsve not

undergone any change subsequent to the iudgements owarded by the courts of

Low.
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5' ln view of the obove, it is intimated that your case for grant of pro-
rato pension connot be processed, being not in consononce with extqnt
Regulations".

7 ' A document dt. 02.02.2013 submitted by the Counsel flor the applicant

relating to Reservist Pension to Reservists Released from service compulsorily

prior to completion of pensionoble colour + Reserve Service reads os under : -

" Prior to coming into force of the current system of recruitment of futtphysicol terms of engogement, personnel of the defence services were recruited
os per the Colour + Reserve scheme. After completion of combined Colour and
Reserve service of L5 yeors, such individuols were entitled to "Regervist pension,,.
For example, in the Air Force, individuals were recruited under lthe 9 + 6 system
wherein they were meqnt to serve for 9 yeqrs in colours (physlcat service) and
then 6 years in reserve wherein they could indulge in ony vocatia,n of their choice
but were liable for q call-out on mobilization in an emergency.

Due to service constraints of those times, many of such f,ndividuals were
released in large numbers with gratuity after completion of their colour service
but prior to completion of the terms of their reserve service theyeby resulting in
denial of "Reservist pension,' to them.

This led to o spate of litigation wherein it was held by courts ond Tribunols
that based on the principles of promissory estoppels, such individuqls could not
be denied the benefit of "Reservist Pension" since they were unildterally released
without letting them complete their service os was promised at the time of
recruitment.

Mony of such coses hove ottained finatity including an qppeot fited by on
affected reservist whose case were initiatly dismissed by the AliT, that is, civil
Appears 4757/2072 cpt Bqldev singh vs ltnion of India decided on 06.0L.2015
wherein the Supreme court hod hetd the offected reservist entitled to reservist
pension with a restriction of financiol benefits for three yeors pfi,ior to fiting thepetition.

No policy decision hos been taken by the Ministry till date on the subject
despite a positive proposol to the effect by the Air He.,,



5

B. The appl icant had referred to an order in TA 09120t2 dt 25.02.2013 by

AFT, Regional Bench, Chennai in Ex AC NT Pannikar Vs UOI wherein the appl icant

was granted reservist pension on the ground that"he was enrotlad for 9 years of

regu la rse rv i ce fo t towedby6yedrso f rese rv i s t se rv i ce .Bu t ,where in thehod

served onty for 9 years and 29L doys. He ought to have beerl transferred to

reserve service which the Government failed to do so and thus, going back on

their promise."

9. The Counsel for the appl icant, quoted another case, in which the Hon'ble

High Court,  Kerala at Enrakulam has passed the judgement on 31..05.2007 in WP

(C) No. Zg4g7 of 2004, wherein the appl icant Shri  KG Thomas, $x-Corporal who

was enrol led in the Indian Air Force on 23.08.1951 was released with reserve

l iabi l i ty period w.e.f .  23.08.1960 but, he was cal led back to serve in the lndian

Ai r  Force dur ing Chinese Operat ions.  He had jo ined the duty  on 18.10.1962 and

he was f inal ly released on 01.12.1964 but since, he did not quAli fy 15 years of

qual i fying service, pension was not granted by the Air Force Authori t ies/Pension

Authori t ies. However, the Hon'ble High Court at Kerala directed inter-al ia, " thqt

this is no longer res-integro covered by two Bench decisions in WA No. L392 of

1gg7. tn both decisions, it has been hetd thot reserve period is also liable to be

counted for the purpose of pension and accordingly gronted the pension to the

opplicont ond the respondents have been directed to poy the fu,ll pension within

3 months, counting the Reserve tiability period of 5 years and foiling which the

petitioner shatt be entitled to get interest @ 18%."
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ln TA Og/2012, the moot point was that the IAF authori t ies suppressed

the reserve scheme uni lateral ly and thus deprived the peti t ioner of his posit ion

and, therefore, the principle of 'promissory estoppel '  was appl icable. In the

other case, viz.,  Shri  KG Thomas Vs Uol (Supra), i t  was clear thait  the appl icant,

Shri  KG Thomas served during the reservist period from 18.10.1962 to

Ot.I2.tg64 and hence both these Judgements were based on qondition which

are quite dif ferent from that of the appl icant.

11,. The Counsel for the Respondents have stated that the case of the

appl icant is quite dif ferent from the rule posit ion as wel l .  While admitt ing that

appl icant had a reserve l iabi l i ty,  the appl icant was neither el igible for the same

as he did not qual i fy in the requisi te re-classif icat ion test nor was wi l l ing to

accept another trade. The respondents have also produced Govt. of India,

Ministry of Defence letter No. LHO/2399713/PP& RR/6800/D (A-l l l )  dt.

ZB.O7.tg66, AFT Wel/S/a6 which was amended vide Corr igendum No. 7 dated

29.03.1969 wherein the provisions of 15 years of engagement to be counted

from the date of enrolment subject to the condit ion that those Who fai l  to attain

the rank of Corporal within 9 years of engagement wi l l  be discharged. The

Respondents have quoted from the Long Rol l  "  as having fai led in special test

for re-classification to LAC and unwilling to service in other trade," thereby

emphasing the fact that the appl icant was not el igible to continue in service as

he not only fai led to attain the rank of Fit ter- l l  Air Frame Gp-l but also was

unwi l l ing accept  any other  t rade.
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13' with regard to the pro-rata pension, the Respondents submitted that

there was no provision in the Pension Regulat ions for the Air Force 1g61,(part I

& ll) for grant of pro-rata pension benefit to the Air Veterans.

L4' The Respondents have arso produced a number of judgqments. In o.A.

tt3/1'4 dt 28'10.2015 in AFT, Regional Bench, Kochi SLSV Rama Linga Sharma Vs

UOI;  the Bench ru led -

"ln the instont case the opplicont hos relied on the discttarge certificate
wherein his period of reserve liability hqs been entered as two yeors. Nothing
hos been placed on record by the applicant that he had been transferred toregulor Air Force Reserve in terms of section 5 of the Act. Even i'fi the copy of hisrecord of service placed before us by the respondents there is no entry to his
being transferred to Reserves. Therefore, in our view, the tiobitity period
indicoted in applicant's discharge certificate merely conferred an eligibility under
Section 5 (1) (a) of the Act for being transferred to reserve seyice during the
reserve liobility and does not in ony wqy give the meaning that the opplicant was
transferred to Air Force reserve. similar views were taken by tttis Bench in oA
No. 88/2010 qnd g6/20i.0 ond were find no reoson to disogree.,,

15' ln another case, o.A. 1602 /20t2 Gopi Ram vs Uol at AFt Regional Bench

Chandigarh dt. 07.04.20j,4; the Bench ruled _

"ln view of the fact that the petitioner hqs not completed j.S yeors
qualifying service ond he wos not placed in reserve service after completion of 9years colour service, neither the principle of estoppels nor qquity nor law
supports the petitioner's cqse. We, therefore, hold that the ptg:titioner is not
entitled to get any pensionory benefit as he has not completqd j-S yeors ofqualifying service and was never put in reserve poot after comp'letion of active
service."

16'  ln yet  another case,  oA6o/2ot4P. Mohammed Meeran pi l la iVs uol  at ,
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AFT, Regional Bench, Kochi dt.  20.10.2014; the Bench ruled -

,i.g. We hove to see os to whot promise hod been made tp the opplicont

and if ony promise hod been mode, whether the some wos suffiCient to ottroct

the doctrine of promissory estoppels. Whot is stated by the applfcont is that he

wos enrolted for 9 years regulor and 6 years reserve service and, were made to

understond that he hod to serve for L5 yeors, therefore, by this fact itself, the

respondents were bound by the doctrine of promissory estoPPels and hod no

justification to withdrow therefrom. In our view, the enrolment pf the applicont

in the aforesoid monner wos nothing except thot in terms and conditions of

service were such as to moke him tioble to serve in the Air Farce Reserve on

completion of regulor service ond to make him eligible under se|tion 5(L) (a) of

the Act for being transferred to regular Air Force ResErve' Mere

recruitment/enrolment for regulor as well os reserve service with'out making any

order of tronsfer to regular Air Force Reserve under section 5 oftthe Act cannot

be treoted to be o complete promise to treat in the opplicant in reserve service'

Mere enrolment was only a part of the entire promise. Hod the respondents'

promised thqt the applicont would be transferred to the Re'gular Air Force

Reserve under section 5 of the Act, the position would hqve been different' For

orguments soke, even if it is ossumed that the respondents 'mode ony such

promise, even then the promise wos not vqtid because it was mode de hors the

provisions of Section 5 of the act, becouse the condition regording the transfer to

Air Force Reserve wqs not a part of the promise. The question cpf transfer to Air

Force Reserve orises only on completion of regular service and not prior to thot,

therefore, whotever promise was made at the time of enrolment of the opplicont

wos merely a promise to put the opplicant on reserve liobility so os to moke him

etigibte for being transferred to Air Force Reserve under Section 5 of the Act ond

nothing more.

20. For the reosons stated obove, we do not agree with the submissions

thot the enrolment of the opplicont for both regular ond reserve service was q

promise made by the respondents for tronsferring him to Air Force reserve

service, without due observsnce of the requirements of the various relevont

provisions of the Act."

17. Last ly, in another O.A. No. - t3gl2lt6 dt.  17.08.201G in Y. Geevarghese' Y

in AFT, the Regional Bench, Kochi held -
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,,10. tn the instant cose, the applicont hos relied on his dischorge

certificote wherein his terms o1 e,ngogemte'nt hos been shown as I yeors regular

and 6 yeors reserve. The dischoig, certificote slso indicotes thot he was not

transferred to reserve os he wos not required to serve in the reserve' ln our

view, the initiol enrolment which had 06 yeors of reserve lliobility merely

conferred o tiabirity under section 5 (1) (o) of the Reserve and Auxiriory Air Farce

Actforbeingtronsferredtoreserves;erviceduringreserve| iabi l i tygnddoesnotin
ony way give meaning thot the oppticant should be transferred to Air Force

reserve. similar view were token by this Bench in oA Nos' 88/2010' 95/20L0 and

in 773/2014 ond we find no reoson to disogree. without conversion of reserve

tiability to octual reserve service, the appticant has reckonoble service of only 1-0

yeors and 307 doys. This falls well short of the period required for gront of

reservist Pension."

18. lt is very evident, therefore, that the applicant too was not transferred to

reserve l ist ,  al though a l iabi l i ty existed since neither did he attain the necessary

qual i f icat ion to be el igible for transfer nor was he wi l l ing to accept another

t rade.

19. Hence, he is not el igible for any pro-rata pension for the facts stated

above herein and was correct ly denied the same by the authori t ies'

20 .Th isOA(O.A .22 l2 } t6 \ i sacco rd ing lyd i sm issed '

2t. No order as to cost.

22. A plain copy of this order wi l l  be suppl ied to both the part ies by the

Tribunal off icer after observance of al l  usual formali t ies'

(LT GEN GAUTAM MOORTHY)

MEM BER (ADM I NISTRATIVE)

dks

(JUSTICE INDIRA SHAH)

MEMBER (JUDICIAL)


