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R E S P O N D E N T  ( S )

L e g a l  P r a c t i t i o n e r  o f  a p p l i c a n t

M r .  S u b h a s h  C h a n d a  H a z r a

rrrorrs oF iHr REGsTRY

Rect .  Musn Newton S K

The Cent re  Comdt  ASC Cent re  (N)  &  2  Ors

Lega l  Prac t i t ioner  fo r  Respondent  (s )

M r  A n a n d  B h a n d a r i

O R D E R S  O F  T H E  T R I B U N A L

O r d e r  S l .  N o . Dated  :  03 .07 .2OI4

M r .  S u b h a s h  C h a n d r a  H a z r a ,  l d .  a d v .  i s  p r e s e n t  f o r  t h e

a p p l i c a n t .  M r  A n a n d  B h a n d a r i ,  t h e  a d v o c a t e  o n  r e c o r d  f o r  t h e

r e s p o n d e n t s  i : ;  n o t  p r e s e n t .  H o w e v e r ,  L t .  C o l .  A n i l  C h a n d r a ,  O l C ,

Lega l  Ce l l ,  HQ. ,  Benga l  Area  be ing  present  on  beha l f  o f  the

r e s p o n d e n t s  s u b m i t s  t h a t  M r .  A n a n d  B h a n d a r i ,  l d .  a d v .  o n  r e c o r d

f o r  t h e  r e s p o n d e n t s  i s  u n a b l e  t o  a t t e n d  t h e  c o u r t  d u e  t o  h i s

p e r s o n a l  i l l n e s s .  L t .  C o l .  A n i l  C h a n d r a  s e e k s  p e r m i s s i o n  o f  t h i s

C o u r t  t o  m a k e  s u b m i s s i o n  o n  b e h a l f  o f  t h e  r e s p o n d e n t s  i n  t h i s

m a t t e r .  S u c h  p r e r m i s s i o n  i s  g r a n t e d .

2 . I n  t h i s  O r i g i n a l  A p p l i c a t i o n  f i l e d  u n d e r  S e c t i o n  i - 4  o f  t h e

A F T  A c t  2 0 0 7 ,  t h e  a p p l i c a n t  h a s  c h a l l e n g e d  h i s  d i s c h a r g e  f r o m

Army Serv ice  by  order  da ted  21"  December  201,1 ,  (Annexure  P7)

a s  a r b i t r a r y ,  i l l e g a l  a n d  b a d  i n  l a w  a n d  h a s  p r a y e d  f o r  s e t t i n g

a s i d e  o f  t h e  s a m e  a n d  f o r  h i s  r e i n s t a t e m e n t  w i t h  f u l l

conseq uent ia  I  be  ne f  i t s .

3 .  The  ac lm i t ted  fac ts  o f  the  case  a re  tha t  the  app l i can t  was

enro l led  as  a  l l o ld ie r  (Mus ic ian  T rade)  in  the  ASC on  1B-B-2009 .

On 19 .10 .2009  wh i le  undergo ing  Bas ic  M i l i t a ry  T ra in ing  fo r  s i x



-T*eeks ,  
i h .  upp l rcan t  fa in ted  Or r rg  p f  (Phys ica l  T ra in ing )I

e x e r c i s e  a n d  r v a s  i m m e d i a t e l y  s e n t  t o  M i l i t a r y  H o s p i t a l ,  G a y a  f o r

F i rs t -A id .  A f te r  check-up  the  Med ica l  Author i ty  d iagnosed h im as

a case of  Pleu'ro Pulmonary Tuberculosis.  He remained admit ted

in  MH,  Gaya f rom 19.10 .09  to  28 .10 ,09  (s tayed there  fo r  10

d a y s ) ;  t h e r e a i t e r  w a s  t r a n s f e r r e d  t o  M i l i t a r y  H o s p i t a l ,  N a m k u m

( R a n c h i )  o n  2 9 - L 0 - 2 0 0 9 .  H e  r e m a i n e d  t h e r e  u n d e r  t r e a t m e n t  t i l l

20-3-201,0,  i .er .  for  143 days. He was placed in Low Medical

Category  (P2)  (T-24)  w.e . f .  21 , .3 .10  and cont inued in  tha t  med ica l

c a t e g o r y  t i l l  2 . 9 . 1 0  ( 1 6 6  d a y s ) .  H e  w a s  a g a i n  a d m i t t e d  t o  M i l i t a r y

Hosp i ta l  Naml<um on 3-9-2010 and t rea ted  there  t i l l  26-11" -201,0 ,

i . e .  f o r  5 4  d a r y s .  T h e r e a f t e r  h e  w a s  s e n t  t o  M i l i t a r y  H o s p i t a l ,

Dehradun for fur ther t reatment f rom 27-1-0-2010 to 1,5-1,-2011,,

i . e .  f o r  8 1  d a V s .  H e  w a s  u p g r a d e d  t o  S H A P E - 1  a n d  r e t u r n e d  t o

No.  2  Tra in ing ,  Bat ta l ion  on  1 ,5 -1 , -201,L  Thus  he  remained absent

dur ing  t ra in i r rg  fo r  454 days .  Accord ing  to  the  respondents ,

d u r i n g  r e c r u i t  t r a i n i n g  m a x i m u m  p e r i o d  o f  a b s e n c e  t h a t  c a n  b e

permi t ted  is  21 ,0  days  inc lud ing  30  days  Recru i t  Leave (RL)

H o w e v e r ,  i n  t h e  i n s t a n t  c a s e  t h e  a p p l i c a n t  r e m a i n e d  a b s e n t  f r o m

t r a i n i n g  f o r  m o r e  t h a n  t h e  a d m i s s i b l e  p e r i o d .  T h e r e f o r e  h e  w a s

i n e l i g i b l e  t o  c o n t i n u e  o n  f u r t h e r  t r a i n i n g  i n  a c c o r d a n c e  w i t h

r u l e s .  l t  i s ,  h o w e v e r ,  a d m i t t e d  t h a t  t h e  a p p l i c a n t  r e c o m m e n c e d

h i s  t r a i n i n g  o n  r e t u r n  f r o m  h o s p i t a l  i n  f i t  m e d i c a l  c a t e g o r y

( S H A P E - 1 )  a n d  c o m p l e t e d  t h e  B a s i c  T r a i n i n g .  H e  w a s  t h e n  s e n t

f o r  s p e c i a l i z e d  t e c h n i c a l  t r a i n i n g ;  b u t  c o u l d  n o t  c o n t i n u e  b e i n g

i n e l i g i b l e  d u e  t o  t h e  a b o v e  r e a s o n  o f  a b s e n c e .  U l t i m a t e l y  h e  w a s

d ischarged f rom serv ice  v ide  order  d t .  21 , .12 .1 ,1  under  Ru le

1 3 ( 3 ) ( l V )  o f  A r m y  R u l e s  1 . 9 5 4  b e i n g  c o n s i d e r e d  a s ' n o t  l i k e l y  t o

become an e f l ' i c ien t  so ld ie r ' .

4 .  T h i s  o r d e r  o f  d i s c h a r g e  i s  c h a l l e n g e d  b y  t h e  a p p l i c a n t  a s

a r b i t r a r y  a n d  i l l e g a l .  A c c o r d i n g  t o  t h e  a p p l i c a n t ,  h e  b e c a m e
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t l t h e  r e s p o n d e n t s  t o  t a k e  b a c k  t h e  a p p l i c a n t  i n  s e r v i c e  w i t h  a l l
I

-TiHnpr-r  
, t tur  t ru. t r . r ' t  - rno . t ro completeo ht lasic t raining

t - l
I

I  and therefore,  he was fu l ly  f i t  to  resume his  fur ther  t ra in ing on ]

T e c h n i c a l  a s p e r c t .  l t  a l s o  a p p e a r s  t h a t  h e  w a s  g r a n t e d  l e a v e  f r o m

21. "  November r  2011 to  1B 'n  Dec 201,1 ,  (P6)  and immedra te ly

thereafter he was discharged on 21,-1,2-2011 without assigning

any  reason or  i ssu ing  any  show cause.  He has ,  there fore ,  p rayed

f o r  q u a s h i n g  o f  t h i s  i m p u g n e d  o r d e r  a n d  f o r  a  d i r e c t i o n  t o

r e i n s t a t e  h i m  i n  s e r v i c e  w i t h  f u l l  c o n s e q u e n t i a l  b e n e f i t s .

5 . M r . S . C .  H a z r a ,  l e a r n e d  C o u n s e l  f o r  t h e  a p p l i c a n t  d u r i n g

t h e  c o u r s e  o 1 =  h e a r i n g  h a s  s u b m i t t e d  t h a t  t h e  a p p l i c a n t  h a d

c o m p l e t e d  t h e  B a s i c  t r a i n i n g  a n d  w a s  u p g r a d e d  t o  m e d i c a l

ca tegory  SHAPE- l  on  l -5 .1 .11 .  There  was thus  no  good reason to

d i s c h a r g e  h i n r  s u d d e n l y  w i t h o u t  a l l o w i n g  h i m  t o  c o m p l e t e

r e m a i n i n g  p a n t  o f  t e c h n i c a l  t r a i n i n g .  l t  r s  h i s  c a s e  t h a t  t h e

a p p l i c a n t  w a s  f o u n d  t o  b e  s u f f e r i n g  f r o m  T B  a f t e r  h i s  i n d u c t i o n  i n

mi l i ta ry  serv ic ,e  and as  per  Government  po l i cy ,  a f te r  he  was fu l l y

c u r e d  a n d  w a s  p l a c e d  i n  m e d i c a l  c a t e g o r y  S H A P E - l  i . e .  a c c e p t a b l e

med ica  I  ca te ,gory ,  he  shou ld  have bee n  g ive  n  a  deq ua te

oppor tun i ty  to  comple te  t ra in ing  to  become an e f f i c ien t  so ld ie r .

H i s  f u r t h e r  c o n t e n t i o n  i s  t h a t  d e s p i t e  s u c h  i l l n e s s  t h e  a p p l i c a n t

d i d  n o t  f a i l  i n  h i s  B a s i c  T r a i n i n g  r a t h e r  h e  p a s s e d  o u t  t h e  s a m e

w i t h  f l y i n g  c o l o u r s  a n d  t h e r e a f t e r  i t  i s  q u i t e  c l e a r  t h a t  h i s  i l l n e s s

d i d  n o t  s t a n d  i n  t h e  w a y  o f  h i s  p e r f o r m a n c e .  I n  t h a t  s i t u a t i o n ,

t h e  r e s p o n d e n t s  m o s t  a r b i t r a r i l y  d i s c h a r g e d  h i m  w i t h o u t  g i v i n g

h i m  a d e q u a t e r  o p p o r t u n i t y  t o  c o m p l e t e  t h e  T r a i n i n g  w i t h o u t

g i v i n g  a n  o p p o r t u n i t y  o f  s h o w  c a u s e  o r  e v e n  a s s i g n i n g  a n y

r e a s o n .  H e  f u r t h e r  s u b m i t s  t h a t  t h e  a p p l i c a n t  i s  n o w  q u i t e  f i t  b u t

d u e  t o  w a n t  o f  a n y  e m p l o y m e n t ,  h e  i s  s u f f e r i n g  w i t h  h i s  f a m i l y

a n d  i s  n o t  i n  a  p o s i t i o n  t o  m e e t  b o t h  e n d s  m e e t .  T h e r e f o r e ,  i t  i s  a

I  f i t  c a s e  f o r  t h i s  T r i b u n a l  t o  i n t e r f e r e  a n d  t o  i s s u e  d i r e c t i o n  u p o n



I

ad  miss ib le  bene f i t s .

6 L t .  C o l .  A n i l  C h a n d r a  h a s  d r a w n  o u r  a t t e n t i o n  t o  t h e

S u p p l e m e n t a r y  A f f i d a v i t  f i l e d  b y  t h e  r e s p o n d e n t s  a n d  p o i n t e d

o u t  t h a t  t h e  a p p l i c a n t  r e m a i n e d  a b s e n t  f r o m  t r a i n i n g  f o r  a  t o t a l

per iod  o f  45 ,4  days  on  med ica l  g round whereas  max imum

p e r m i s s i b l e  p e r i o d  o f  a b s e n c e  i s  1 8 0  d a y s  +  t h e  r e c r u i t - l e a v e

per iod ,  i .e .  to ta l  21 ,0  days .  There fore ,  the  app l ican t ,  desp i te

b e i n g  i n  m e d i c a l l y  c a t e g o r y  S H A P E - l - ,  c o u l d  n o t  b e  a l l o w e d  t o

u n d e r g o  f u r t h e r  t r a i n i n g ;  h e  b e c a m e  i n e l i g i b l e  f o r  s u c h  t r a i n i n g

and hence the t re  was no  o ther  a l te rna t ive  bu t  to  d ischarge h im

u n d e r  t h e  a f o r e s a i d  r u l e .

7 .  W e  h a v e  c o n s i d e r e d  t h e  m a t t e r  c a r e f u l l y  a n d  p e r u s e d

var ious  documrents  p laced on  record .

B . T h e r e  i s  n o  d i s p u t e  t h a t  t h e  a p p l i c a n t  i m m e d i a t e l y  o n

j o i n i n g  a s  a  F l e c r u i t  i n  t h e  t r a d e  o f  M u s i c i a n  i n  A u g u s t  2 0 0 9

b e c a m e  i l l  d u r r i n g  t r a i n i n g  i n  O c t  2 0 0 9  a n d  w a s  a d m i t t e d  i n

hosp i ta l .  He was t rea ted  fo r  the  d isease P leuro  Pu lmonory

Tubercu los is .  In i t ia l l y  he  was p laced in  the  low med ica l  ca tegory

P2 (T-24)  on  2 ' .1 .3 .10  a f te r  f i r s t  spe l l  o f  t rea tment .  He remained in

tha t  ca tegory  fo r  24  weeks  i .e .  up to  2 .9 .1 ,0 .  A t  tha t  t ime he  was

i n  t h e  T r a i n i n g  C e n t r e  f o r  a  p e r i o d  o f  1 - 6 6  d a y s  a n d  n o  a c t i o n  w a s

t a k e n  b y  t h e  r e s p o n d e n t s  t o  d i s c h a r g e  h i m  o n  m e d i c a l  g r o u n d .

S u b s e q u e n t l y  h e  w a s  a g a i n  h o s p i t a l i z e d  f o r  r e c a t e g o r i s a t i o n  -

f i r s t  a t  M H  N a m k u m  f o r  5 4  d a y s  ( 3 . 9 . 1 , 0 - 2 6 . 1 0 . 1 0 )  a n d  t h e r e a f t e r

a t  M H ,  D e r h a d u n  f o r  B 1  d a y s  (  f r o m  2 1  . 1 0 . 1 0  t o  1 5 . 1 . 1 1 )  a n d  w a s

u p g r a d e d  t o  S i H A P E - | ,  a f t e r  w h i c h  h e  r e t u r n e d  t o  h i s  T r a i n i n g

Cent re  on  1"5-1 , -2011.  He was there  a t  the  t ra in ing  cent re  f rom

15.1 .11  t i l l  her  was d ischarged on  21 , .12 .1 ,1  under  Army Ru le

1 3 ( 3 ) ( i v )  o n  t h e  g r o u n d  o f  " u n l i k e l y  t o  b e c o m e  a n  e f f i c i e n t

s o l d i e r " ,  T h u s ,  a f t e r  u p g r a d a t i o n  o f  h i s  m e d i c a l  c a t e g o r y  t o



S H A P E  - l  o n  1 5 . 1 . 1 1 ,  h e  r e m a i n e d  a t  t h e  c e n t r e  f o r  m o r e  t h a n  1 0

m o n t h s  a n d ,  ; c e r h a p s ,  d u r i n g  t h i s  t i m e ,  h e  c o m p l e t e d  h i s  b a s i c

t r a i n i n g .  F r o m  a n n e x u r e - P 6 ,  i t  a l s o  a p p e a r s  t h a t  h e  w a s  g r a n t e d

recru i t  leave fo r  the  per iod  f rom 2L Nov 11  to  L8  Dec 11  fo r

go ing  home,  v rh ich  is  normal ly  g ran ted  to  recru i ts  on  comple t ion

o f  B a s i c  R e c r u r i t  T r a i n i n g .  H e  w a s  a s k e d  t o  r e p o r t  t o  t h e  u n i t  i n

the  even ing  on  18  Dec 1"1 .  From the  above fac ts ,  i t  i s  qu i te  c lear

tha t  a f te r  he  r ,vas  upgraded to  an  acceptab le  ca tegory  (SHAPE-1)

in  January  201,1"  he  was taken in  the  cent re  and there  was no

c o n t e m p l a t i o n  t o  d i s c h a r g e  h i m .  E v e n  w h i l e  h e  w a s  g r a n t e d

l e a v e t o g o  h o m e  o n 2 1 .  N o v  l " l - ,  h e  w a s  a l s o  a s k e d  t o  r e p o r t  b a c k

on exp i ry  o f  leave on  1B Dec 11 , .  l t  i s ,  thus ,  c lear  tha t  the

respondents  h rad  fu l l  in ten t  to  re ta in  h im in  serv ice .  However ,  as

s o o n  a s  h e  c a r n e  b a c k  f r o m  l e a v e ,  i t  a p p e a r s  t h a t  a l l  o n  a  s u d d e n ,

the  responder r ts  took  a  dec is ion  to  d ischarge h im on 21 . .12 .11 .

t a k i n g  t h e  g r o u n d  t h a t  h e  m i s s e d  t r a i n i n g  f o r  m o r e  t h a n  2 1 0

d a y s  a s  p e r  r u l e s .

9 . The respondents  in  the i r  Supp lementary  A f f idav i t  have

produced two po l i cy  le t te rs ,  one da ted  28-2-1986 on  the  sub jec t

o f  "Re legat ion  o f  Recru i ts "  and the  o ther  da ted  26-7-2006,  wh ich

dea ls  w i th  "Amendment  to  para  442 in  respec t  o f  RMSAF-1983"

per ta in ing  to  cadets / recru i ts  e tc .  su f fe r ing  f rom TB/Leprosy .  ln

s u p p o r t  o f  d i s c h a r g e  o f  t h e  a p p l i c a n t ,  L t .  C o l .  C h a n d r a  h a s

re fer red  to  these two po l i cv  le t te rs  as  the  au thor i tv .

I t  w i l l  b e  p r o f i t a b l e  t o  q u o t e  t h e  r e l e v a n t  p o r t i o n  :

"Re legat ion  on  Med ica l  Ground :

5 . T h e  m a x i m u m  p e r i o d  f o r  w h i c h  a  r e c r u i t  c a n  b e

r e l e g a t e d  o n  m e d i c a l  g r o u n d s  w i l l  b e  s i x  m o n t h s .  A
r e c r u i t  f a l l i n g  i l l  d u e  t o  d i s e a s e  o r  i n i u r v  d u r i n g  t r a i n i n g

w h e t h e r  a t t r i b u t a b l e  t o  o r  a g g r a v a t e d  b v  s e r v i c e ,  o n

d i s c h a r g e  f r o m  h o s p  m a v  b e  p l a c e d  i n  a  t e m p o r a r v

medica l  ca tegorv  fo r  no t  more  than th ree  months
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provided ihere i ia  reasonable p io ipect  in  the oprr r ion of
med ica l  spec ia l i s t  tha t  the  ind iv idua l  i s  l i ke lv  to  be  f i t  f o r
t ra in i r rg  and  the  to ta l  absence  f rom t ra in ing  inc lud ing
hosp i ta l i za t ion  per iod  i s  no t  l i ke lv  to  be  more  than  s i x
montlls. lf on the other hand he is unlikely to be fit t 'or
troining within six months of first absence f rom duty due
to illness, the individual will not be discharged from
hospital in temporary medical category but will invalided
out of service.

6.  However ,  i f  a  recru i t  i s  be ing  d ischarged fo r
b e i n g  a b s e n t  f r o m  t r a i n i n g  f o r  m o r e  t h a n  1 8 0  d a v s
p u r e l v  o n  m e d i c a l  g r o u n d s  t h e  p e r i o d  o f  a b s e n c e  m a v  b e
ex tended to  210 davs  prov ided the  recru i t  fo rgoes  h is
a n n u a l  l e a v e  o f  3 0  d a v s  w h i c h  h e  i s  e n t i t l e d  d u r i n g
r e c r u i t  t r a i n i n g .  T h i s  p e r i o d  o f  a n n u a l  l e a v e  w i l l  b e
u t i l i z e r C  f o r  c a r r v i n g  o u t  i m p o r t a n t  a s p e c t s  o f  t r a i n i n g
m i s u s e d  ( m i s s e d )  d u r i n g  h i s  a b s e n c e  o n  m e d i c a l
g r o u n d s .

7 .  T h e s e  i n s t r u c t i o n s  w i l l  b e  i n c o r p o r a t e d  i n  t h e  G S
p u b l i c ; a t i o n  o n  B a s i c  M i l i t a r y  T r a i n i n g  f o r  R e c r u i t s  w h i c h
i s  u n d r : r  r e v i s i o n  a t  t h i s  H e a d q u a r t e r s " .

Re levant  por t ion  o f  amended RMSAF-1983,  para  442

d e a l i n g  w i t h  c a s e s  o f  T B  v i d e  M o D  l e t t e r  d t .  2 6  J u l  2 0 0 6  o n  w h r c h

re  l ia  ncer e l i a n c e  h a s  b e e n  p l a c e d  b y  t h e  r e s p o n d e n t s  i s  a l s o  q u o t e d

be low fo r  easer  o f  unders tand ing  : -

"For

l f  any  o f  these personne l  a re  su f fe r ing  f rom
p u l m o n a r y  t u b e r c u l o s i s / l e p r o s y ,  t h e y  w i l l  b e  i n v a l i d e d

out  o f  serv ice .  They  r ldy ,  however ,  be  t rans fer red  a t

G o v t  E x p e n s e  t o  M i l i t a r y  H o s p i t a l  ( C a r d i o  T h o r a c i c

C e n t r e r )  P u n e / M H  N a m k u m / M H  D e h r a d u n  i n  t h e  c a s e  o f

t h o s e  s u f f e r i n g  f r o m  p u l m o n a r y  t u b e r c u l o s i s  a n d  t o

Armec l  Forces  Hosp i ta ls  where  beds  fo r  leprosy  are

a l loca ted  in  the  case o f  those su f fe r ing  f rom leprosy

u n l e s s  t h e y  t h e m s e l v e s  d o  n o t  w i s h  t o  b e  a d m i t t e d  a n d

wi l l  bel  af forded free treatment for  a maximum per iod

o f  s i x  m o n t h s  d u r i n g  w h i c h  t h e y  o r  t h e i r  p a r e n t s  o f
g u a r d i a n s ,  a s  t h e  c a s e  m a y  b e ,  w i l l  b e  a s k e d  t o  m a k e
pr iva t r :  a r rangements  fo r  the i r  fu r ther  t rea tment  i f
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rori;;biJ * l
h o s p i t a l  t o  t h e i r

a d m i s s i b l e  t o  a n  O R  o r  h i s  i
Ai r  Force  su f fe r ins  f rom

pu l  mc,na  ry  tu  bercu los is / leprosy .

Read

lf  any of  these personnel  are suf fer ing f rom
TB(Pulmonary/ lntrathoracic)  they wi l l  be t ransferred at
Govt  expense to  a  des ignated  Mi l i ta ry  Hosp i ta l  and w i l l
be af f rcrded free treatment for  a maximum per iod of  s ix
months.  Pat ients who do not recover fu l ly  require more
than t6  months  o f  an t i  tubercu la r  t rea tment  w i l l  be
inval ic led out of  service.  Free conveyance wi l l  be
a d m i s : s i b l e  o n  d i s c h a r g e  f r o m  t h e  h o s p i t a l  t o  t h e i r
home/sanator ium/  hosp i ta l  as  admiss ib le .  Coses  havrng
no re:;idual disability with normol functional capacity
may b,e considered for continuing trainrng in case such
continuation is acceptable to the Commandonts of
respective training establishments. Their suitabil ity for
retention has to be assessed after four months of
institutional treatment and occeptabil ity of their trainees

must tie obtained before completion of five months of

institutional theropy. Those who are being retained in

servicet wil l be placed in low medical category

P2/equivalent in Air Force and Navy for24 weeks on

compl,etion of six months of institutional treatment.

Observation in LMC for minimum six months after

compl'ztion of treatment is required because the

cadets;/recruits may not be fit enough in resurne the

troining immediately after completion of anti-

tuberculosis treatment. The cadet would lose 2 terms

ond w,il l  have to be relegoted by one yeor before they wil l

be pe'rmitted to resume recruit/codet troining. The

trainees who have residual disease and/or functional
incopacitailon as determined by the exercise toleronce

and sp,iromatry wil l be invalided out of service".

10 .  On a  perusa l  o f  the  a fo resa id  po l i cy  le t te r  o f  1986 i t  i s

q u i t e  c l e a r  t h a r t  i f  a  r e c r u i t  f a l l s  i l l  d u e  t o  d i s e a s e  o r  i n j u r y  d u r i n g

t ra in ing ,  i r respec t ive  o f  a t t r ibu tab i l i t y /aggravat ion  aspec t ,  on

d i s c h a r g e  f r o n r  h o s p i t a l  h e  i s  t o  b e  p l a c e d  i n  t e m p o r a r y  m e d i c a l

necessary .  Free  conveyance
d ischa rge  f rom the

homs, /53  na tor i  um/hosPi ta l  as

e q u i v a l e n t  i n  t h e  N a v y  a n d

I

l c a t e g o r y  f o r  n o t  m o r e  t h a n  t h r e e  m o n t h s  p r o v i d e d  t h e r e  i s  a



r e a s o n a b l e  p r , c s p e c t  i n  t h e  o p i n i o n  o f  m e d i c a l  s p e c i a l i s t  t h a t  t h e

i n d i v i d u a l  i s  l i k e l y  t o  b e  f i t  f o r  t r a i n i n g  a n d  t h e  t o t a l  a b s e n c e

f r o m  t r a i n i n g  i n c l u d i n g  h o s p i t a l i z a t i o n  p e r i o d  i s  n o t  l i k e l y  t o  b e

more  than s ix :  months .  l f ,  however ,  he  is  un l i ke ly  to  be  f i t  fo r

t ra in ing  w i th i rn  s ix  months  o f  f i r s t  absence f rom duty  due to

i l l n e s s ,  t h e  i n d i v i d u a l  w i l l  n o t  b e  d i s c h a r g e d  f r o m  h o s p i t a l  i n

t e m p o r a r y  m e d  c a t e g o r y  b u t  w i l l  b e  i n v a l i d a t e d  o u t .

1 , L . I n  t h e  i n s t a n t  c a s e ,  t h e  a p p l i c a n t  f e l l  i l l  d u r i n g  t r a i n i n g

o n  1 9 , 1 0 , 0 9  a n d  r e m a i n e d  i n  h o s p i t a l  i n  t h e  f i r s t  s p e l l  f o r  a  t o t a l

per iod  o f  153 days  and was therea f te r  p laced in  LMC P-2  fo r  24

w e e k s  w . e . f .  2 1 . . 3 . 1 - 0  t o  2 . 9 . 1 , 0  a n d  w a s  d i s c h a r g e d  f r o m  h o s p i t a l

T h u s ,  h i s  h o s p i t a l i z a t i o n  p e r i o d  i s  l e s s  t h a n  1 8 0  d a y s  a n d  h e  w a s

i n  L M C  f o r  s i x  m o n t h s  i . e .  m o r e  t h a n  t h r e e  m o n t h s .  I n  s u c h

c a s e s ,  o p i n i o n  o f  t h e  m e d i c a l  b o a r d  o u g h t  t o  h a v e  b e e n  o b t a i n e d

w h e t h e r  h e  w a s  u n l i k e l y  t o  b e  f i t  f o r  r e s u m i n g  t r a i n i n g  w i t h i n  s i x

m o n t h s  o f  f i r s t  a b s e n c e  f r o m  d u t y  d u e  t o  r l l n e s s .  N o  s u c h

m e d i c a l  o p i n i o n  w a s  t h e r e ,  r a t h e r  w e  f i n d  t h a t  a f t e r  2 4  w e e k s

LMC per iod ,  he  was sent  fo r  re -ca tegor iza t ion  -  f i r s t  a t  MH

N a m k u r n  a n d  t h e n  t o  M H  D e r a d u n  w h e r e  h e  r e m a i n e d  a d m i t t e d

f o r  1 3 5  d a y s  f o r  t h i s  p u r p o s e  a n d  w a s  f i n a l l y  u p g r a d e d  t o  S H A P E  I

a n d  b e c a m e  f i t  t o  r e s u m e  h i s  t r a i n i n g .  I n  f a c t ,  h e  r e t u r n e d  t o

c e n t r e  o n  1 5 . 1 - . 1 1  a n d  c o n t i n u e d  t o  b e  a t t e n d i n g  t r a i n i n g  t h e r e

t i l l  h is  d ischar t3e  on  21 . .1"2 .11  except  fo r  one month  leave per iod

a s  m e n t i o n e d  e a r l i e r .  l t  i s ,  t h e r e f o r e ,  p r e s u m e d  t h a t  t h e  m e d i c a l

a u t h o r i t y  t h o u g h t  h i m  l i k e l y  t o  b e c o m e  q u i t e  f i t  a n d  t h e r e f o r e  n o

o p i n i o n  a b o u t  h i s  u n l i k e l y  t o  b e c o m e  f i t  w a s  g i v e n ,  o r  e l s e  h e

wou ld  have breen cons idered to  be  inva l ida ted  ou t  o f  serv ice

r a t h e r  t h a n  b e i n g  u p g r a d e d  t o  S H A P E - 1 .  A c c o r d i n g l y ,  t h e

r e s p o n d e n t  a u t h o r i t y  a l s o  a l l o w e d  h i m  t o  r e j o i n  t h e  t r a i n i n g

c e n t r e  a n d  c o n t i n u e  t r a i n r n g  w i t h  f u l l  i n t e n t  t o  t a k e  h i m  b a c k .

The r r ra t te r  becomes fu r ther  c lear  f rom the  subsequent



I  R o l i c V  l e t t e r  d t .  2 6  J u l  2 0 0 6  a s  q u o t e d  a b o v e .  l t  i s  e v i d e n t  t h a t  a

cadet / recru i t  su f fe r ing  f rom TB,  i f  no t  recovered fu l l y  w i th in  s ix

m o n t h s  w i l l  b e  i n v a l i d a t e d  o u t .  H e r e  t h e  a p p l i c a n t  w a s

t e m p o r a r i l y  d o w n g r a d e d  t o  P 2  a n d  t h e n  u p g r a d e d  t o  S H A p E - 1

af te r  s ix  months  o f  h is  t rea tment  and was re leased hav ing

normal  func t iona l  capac i ty .  There fore ,  there  was no  bar  to  take

h i m  b a c k  f o r  t a i n t i n g .  H o w e v e r ,  h i s  s u i t a b i l i t y  f o r  r e t e n t i o n  i s  t o

be assessed w i th in  four  months  a f te r  s ix  months '  LMC per iod .

T h e  c a s e  o f  t h e  a p p l i c a n t  c l e a r l y  f i t s  i n  a c c o r d i n g  t o  t h i s  p o l i c y

g u i d e l i n e .  T h e r e f o r e ,  a s  p e r  t h i s  p o l i c y ,  s u c h  c a d e t / r e c r u i t  w o u l d

lose  2  te rms and w i l l  have to  be  re legated  by  one year  be fore  he

w i l l  b e  p e r m i t t e d  t o  r e s u m e  r e c r u i t / c a d e t  t r a i n i n g .

1 3 .  P o s s i b l y ,  b a s e d  o n  t h i s  p o l i c y ,  a f t e r  t h e  a p p l i c a n t  b e c a m e

SHAPE- l  and re jo ined on  15 .1 .1 -1 ,  he  was re legated  bu t  be fore

c o m p l e t i o n  o 1 '  o n e  y e a r  a d m i s s i b l e  r e l e g a t i o n  p e r i o d ,  h e  w a s

d i s c h a r g e d ,  w ' h i c h  w a s  n o t  p r o p e r  a n d  c o n t r a r y  t o  p o l i c y  a s

i n d i c a t e d  a b o r r e .  A s  a l r e a d y  s t a t e d  a b o v e ,  i t  i s  e v i d e n t  t h a t  t h e

c o n c e r n e d  a u t h o r i t i e s  h a d  f u l l  i n t e n t i o n  t o  t a k e  h i m  b a c k  a n d

t h e r e f o r e  t h e y  d i d  n o t  t a k e  a n y  s t e p  t o  i n v a l i d a t e  h i m  o u t .  B u t

p o s s i b l y  i t  d a w n e d  o n  t h e m  t o  d i s c h a r g e  h i m  c o u n t i n g  h i s  t o t a l

a b s e n c e  a s  m o r e  t h a n  2 1 0  d a y s  o n  t h e  b a s i s  o f  p a r a  6  o f  t h e  i b i d

p o l i c y  l e t t e r  q u o t e d  a b o v e ,  w h i c h  a p p a r e n t l y  w a s  n o t  p r o p e r .  l t

i s  q u i t e  e v i d e n t  t h a t  t h e  p o l i c y  o f  ,  " n o  a b s e n c e  b e y o n d  2 L 0  d a y s "

is  a  genera l  po l i cy  w i th  except ion  fo r  TB case as  c lear  f rom the

s e c o n d  p o l i c y  l e t t e r  d a t e d  2 6  J u l  2 0 0 6  i b i d  o f  t h e  M o D .

1,4. E v e n  o t h e r w i s e ,  s u c h  c a d e t / r e c r u i t  i s  r e q u i r e d  t o  b e

i n v a l i d a t e d  o u t  i f  c o n s i d e r e d  n e c e s s a r y .  I n v a l i d m e n t  i s  a l w a y s

d o n e  t h r o u g h  a n  I M B  b u t  i n  t h e  i n s t a n t  c a s e ,  t h e  a p p l i c a n t  w a s

d i s c h a r g e d  b y  a d m i n i s t r a t i v e  d e c i s i o n  a s  p e r  r u l e  1 3 ( 3 ) ( l V )  a n d

n o t  b y  a p p l y r n g  r u l e  1 3 ( 3 ) ( l l l ) ( i i i )  t h r o u g h  I M B  w h i c h  i s  f o r
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i n v a l i d m e n t  o n  m e d i c a l  g r o u n d .

1-5.  For  the reasons stated above,  we are of  the opin ion that

t h e  d i s c h a r g e  o f  t h e  a p p l i c a n t  u n d e r  a d m i n i s t r a t i v e  o r d e r  i s

who l ly  un jus t i f ied  and no t  accord ing  to  ru les  and po l i cy  o f  Govt .

U n d e r  s u c h  c i r c u m s t a n c e s ,  t h e  d i s c h a r g e  o r d e r  i s  l i a b l e  t o  b e  s e t

a s i d e ,  H o w e v e r ,  w e  n o t i c e  t h a t  m o r e  t h a n  t w o  a n d  h a l f  y e a r s

h a v e  p a s s e d  s i n c e  t h e  a p p l i c a n t  w a s  d i s c h a r g e d  o n  2 1 , . 1 , 2 . 1 1 .  A t

tha t  t ime he  r , l ras  in  SHAPE- | .  l t  i s  no t  known as  to  h is  p resent

m e d i c a l  c o n d i t i o n s .  O r d i n a r i l y ,  t h i s  C o u r t  d o e s  n o t  e n c o u r a g e  a

d ischarged penson to  be  re ins ta ted  in  serv ice  a f te r  long  lapse fo r

o b v i o u s  r e a s o n s .  B u t  h e r e  w e  n o t i c e  t h a t  t h e  a p p l i c a n t ' s  t r a d e

w a s ' M u s i c i a n " w h i c h  i s  n o t  t h e  s a m e  a s  g e n e r a l  d u t y  ( G D )  S e p o y

i n  I n f a n t r y  i n  c o m b a t a n t  c a t e g o r y ;  h e a v y  o r  a r d u o u s  n a t u r e  o f

d u t y  i s  a v o i d a b l e  i n  t h i s  t r a d e .  I n  s u c h  c i r c u m s t a n c e s ,  i n  o u r

v i e w ,  j u s t i c e  w i l l  b e  m e t e d  o u t  t o  t h i s  a p p l i c a n t ,  w h o  w a s

d i s c h a r g e d  i l l e r g a l l y  a n d  a g a i n s t  t h e  r u l e s ,  i f  h e  i s  a l l o w e d  t o  b e

r e i n s t a t e d  a f t e t r  o r o o e r  m e d i c a l  e x a m i n a t i o n .

1 6 .  A c c o r d i n g l y ,  t h e  a p p l i c a t i o n  i s  a l l o w e d  i n  p a r t  o n  c o n t e s t

by  issu ing  the  fo l low ing  d i rec t ions  : -

T h e  i m p u g n e d  d i s c h a r g e  o r d e r  d t .  2 1 . 1 . 2 . 1 . L  i s  h e r e b y

s e t  a s i d e .

T h e  a p p l i c a n t  i s  d i r e c t e d  t o  r e p o r t ,  w i t h i n  3 0  d a y s

f r o m  t h i s  d a t e ,  f o r  m e d i c a l  e x a m i n a t i o n  b e f o r e  M H ,

N a r m k u m  i n  o r d e r  t o  d e t e r m i n e  h i s  s u i t a b i l i t y  f o r

r e : ; u m p t i o n  o f  r e s i d u a l  t r a i n i n g  i n  t h e  t r a d e  o f

M  u s i c i a n ,

T h e  a u t h o r i t i e s  o f  t h e  s a i d  h o s p i t a l  s h a l l  c o n d u c t

s u c h  m e d i c a l  t e s t  o f  t h e  a p p l i c a n t .  F o r  t h e  p u r p o s e

thr :  respondents  w i l l  take  s teps  to  fo rward  a l l  h is

l
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m e d i c a l  d o c u m e n t s  t o  t h e  s a i d  h o s p i t a l  i m m e d i a t e l y .

l f  t h e  a p p l i c a n t  i s  f o u n d  t o  b e  m e d i c a l l y  f i t  t o  b e

r e i n s t a t e d  a s  t r a i n e e  r e c r u i t ,  t h e  r e s p o n d e n t s  s h a l l

t a k e  h i m  b a c k  t o  t h e  A S C  c e n t r e  f o r  u n d e r g o i n g

f u r t h e r  b a l a n c e  o f  t r a i n i n g  f r o m  t h e  s t a g e  h e  w a s

d i : ;charged on  2 I .12 .1 ,1 , .  However ,  he  w i l l  no t  be

e n t i t l e d  t o  g e t  a n y  b a c k  w a g e s / s t i p e n d  e t c .  a s

a d m i s s i b l e  t o  a  t r a i n e e  r e c r u i t  d u r i n g  t h e  i n t e r v e n i n g

p e r i o d .

l f ,  h o w e v e r ,  h e  w a s  f o u n d  m e d i c a l l y  u n s u i t a b l e  f o r

r e i n s t a t e m e n t  a s  t r a i n e e  r e c r u i t ,  t h e n  t h e  a u t h o r i t i e s

s h a l l  t a k e  s t e p s  t o  i n v a l i d a t e  h i m  o u t  o f  s e r v i c e  a s

p e r  r u l e s / p o l i c y  f r o m  t h e  d a t e  o f  h i s  m e d i c a l

e x a m i n a t i o n  a s  d i r e c t e d  a b o v e .

T h e r e  w i l l  b e  n o  o r d e r  a s  t o  c o s t s .

1 7 .  T h e  o r i g i n a l  r e c o r d s  s h a l l  b e  r e t u r n e d  t o  t h e  r e s p o n d e n t s

wi th  p roper  rece ip t .

1 8 .  L e t  a  p l a i n  c o p y  o f  t h e  o r d e r  d u l y  c o u n t e r s i g n e d  b y  t h e

T r i b u n a l  O f f i c e t r  b e  f u r n i s h e d  t o  b o t h  s i d e s  o n  o b s e r v a n c e  o f  d u e

f o r m a l i t i e s .

v )

v i )
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