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IN THE ARMED FORCES TRIBUNAL. REGIONAL BENCH, KOLKATA

APPLTCANT (S)

RESPONDENT (S)

Lega l  Prac t i t ioner  o f  app l i can t

Mr .  Sand ip  Kumar  Bhat tacharyya

NOTES OF THE REGISTRY

Eprn SH.EEI

APPLICATION No : T A 18 of 2011

R a d h a n a t h  N a i k

U n i o n  o f  l n d i a  &  4  O r s

Lega l  Prac t i t ioner  fo r  Respondent  (s )

M r .  D . K . M u k h e r j e e

O r d e r  S l .  N o .  :

This appl icat ion was or ig inal ly  f i led before the Hon'b le

Or issa Hig l r  Cour t  as a wr i t  appl icat ion being No.  OJC No.  1122i \

of  2001 by the appl icant  seeking d isabi l i ty  pension.  Af ter  coming

into force of  the Armed Forces Tr ibunal  Act ,  the same wa: j

t ransferred to th is  Tr ibunal  for  d isposal  and accord ingly  i t  ha: ;

been regisltered as TA 18 of 2011,.

Mr.  Sandip Kumar Bhat tachatyyd,  ld .  adv.  appears for  the

appl icant  and Mr.  D.K.Mukher jee,  ld .  adv.  is  present  on behal f  o f

the resporrdents.  The TA is  taken up for  hear ing.  Heard ld .

advocates for both the sides.

The appl icant  was enro l led in  the Army Ordnance Corps orr

18.10.1963 and was d ischarged on 17.10.1970 on complet ion of

the terms;  and condi t ions under  which he was enro l led.

However,  : ;ubsequent  to  h is  d ischarge f rom the army,  he jo inecl

the Defence Security Corps (DSC) on 6.2.1.976 from where hel

ret i red on L.3.1996.  He opted to combine h is  army serv ice a lon6;

with the DSC service, thus, his accumulated total service was 27'

years and he was accord ingly  granted h is  normal  serv ice pension

as admiss ib le under  the ru les.  However,  dur ing the course of  h i : ;
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serv ice in  the

category but

d ischarged on

placed befo

perusal  o f  the or ig inal  records,  as produced by the respondents,

that  the re lease medical  board opined that  the d isease for  which

he was downgraded to category 'C '  was at t r ibutable to  mi l i tan l

serv ice and i t  was considered as 'permanent '  i .e .  for  l i fe .  We a lso

notice from para 5 of the counter aff idavit  f i led by the

respondents ( at page 16) that, while they agree with the facts a:;

have been ment ioned in  the wr i t  pet i t ion,  they have submit ted

that the ; lercentage of disabi l i ty was 20% for two years in

respect  of  on ly  one of  the d isabi l i t ies and not  for  a l l  the three.

This  was la ter  re jected by the PCDA(P),  A l lahabad,  s ince they

considered such d isabi l i ty  was not  to  be at t r ibutable to  mi l i tary

service. We, however,,  note two aspects from the records as alscl

f rom the submiss ions made before us :

F i rs t ly ,  the PCDA(P),  A l lahabad has d i f fered wi th the opin ion of

the re lease medical  board.  Whi le  the re lease medical  board

opined that  the d isabi l i ty  was at t r ibutable to  mi l i tary  serv ice,  the

PCDA(P) hreld i t  otherwise. l t  is now well  sett led that the

PCDA(P), ,Al lahabad has no authority to interfere with ther

opin ion of  the re lease medical  board wi thout  any f resh inputs on

wi thout  s ;ubject ing the ind iv idual  to  a fur ther  medical

examinat ic ln .

Second ly ,  the  app l i can t  made  an  appea l  aga ins t  non-g ran t  o f

d isabi l i ty  pension before the author i t ies on 22.2.97 which wa: ;

rejected on 1.3. '1.2.97. According to the respondents, regulat ion

173 of  the Pension Regulat ions for  the Army,  1,96I ,  as amended,

c lear ly  s t ipru lates that  unless the d isabi l i ty  is  at t r ibutable to  or

aggravatecl by mil i tary service and the percentage of disabi l i ty i : ;

20% or  rnore,  the appl icant  would not  be e l ig ib le for  any
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On perusal  o f  the or ig inal  medical  documents,  we,  however ,

note that  the requi rement  as s t ipu lated in  regulat ion 173 of  thr :

ib id  Pension Regulat ions is  adequate ly  met  in  th is  case where thr :

re lease medical  board has very c lear ly  in  Par t  l l  o f  the Boarr l

proceedings opined that  the d isease wi th which the appl icant

was suffering was attr ibutable to mil i tary service and that suclr

d isabi l i ty  is  permanent  in  nature and as per  the respondent 's

own aff idavit ,  the percentage is indicated as 20% as staterJ

above. lrr  fact, the percentage of disabi l i ty in a compositr:

manner for  three d isabi l i t ies is  g iven as 30% in the ib id  medicar l

board.

Under such c i rcumstances,  we are of  the c lear  v iew that

denia l  o f  d isabi l i ty  pension to the appl icant  is  whol ly  unjust i f ierJ

and arb i t rary.  l t  is  set t led posi t ion of  law that  PCDA(P) has no

author i ty  to  s i t  on appeal  over  the opin ion of  the duly

const i tu ted medical  board,  which has been done in  th is  case.  Orn

that  ground a lone,  the impugned re ject ion by the PCDA(P) is

l i ab le  to  be  quashed  and  i s  accord ing ly  quashed .

In v iew of  the above,  we are of  the opin ion that  the appl icant

is  ent i t led to be paid d isabi l i ty  pension as admiss ib le under  the

rules for a percentage of 20% disabi l i ty with immediate effect for

l i fe .

However,  so far  as arrears of  such d isabi l i ty  pension is

concerned,  i t  has been held by the Hon'b le Supreme Court  in  the

case of Shiv Dass -vs- UOI & Ors, AIR 2007 SC 1330 that even

though cause of  act ion in  respect  of  c la im of  d isabi l i ty  pension

continues from month to month, that, however, cannclt be

ground to over look,  delay.  l f  the pet i t ion is  f i led beyond

reasonable per iod say,  three years,  normal ly  cour t  would rest r ic t

the re l ie f  for  a per iod exceeding three years f rom the date of

presentat ion of  wr i t  pet i t ion.  Keeping in  v iew the above pr inc ip le
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as la id down by the Hon'b le Apex Court ,  we have taken note of

the  fo l low ing  aspec ts  : -

a )  The app l ican t  re t i red  on  1 .3 .1996.

b)  He pre fer red  an  appea l  aga ins t  non-gran t

pens; ion in February 1997 which was f inal ly

D e c e m b e r , 1 9 9 9 .

c )  The app l ican t  f i l ed  the  ins tan t  wr i t  pe t i t ion

Hon 'b le  Or issa  H igh  Cour t  in  the  year  2001

of disabi l i t , /

rejected irr

before thr:

as  ind ica terJ

e )

abor,re.

d )  Suchr  wr i t  pe t i t ion  was t rans fer red  to  th is  Tr ibuna l  in  th r :

year 201,1,.

Frorn the above,  i t  is  qui te  c lear  that  the appl icant  was

pursuing the mat ter  d i l igent ly  by fo l lowing up the mat ter

at  var ious levels  and u l t imate ly  he f i led the wr i t  pet i t ior r

before the Hon'b le Or issa High Court  in  2001.  In  oulv iew' ,

he was v ig i lant  enough and d id not  waste any t ime for

redressal  o f  h is  gr ievance.

Mr.  D.K.Mukher jee,  ld .  adv.  for  the respondents has; ,

however ,  subnr i t ted that  the appl icant  was not  v ig i lant

enough in  the Hon'b le Or issa High Court  to  pursue h is  casr :

and has a l lowed i ts  pendency there for  more than 10 years

t i l l  l the t ime i t  was t ransferred to th is  Tr ibunal .  This

contention is vehemently contested by Mr. Bhattacharyya

by c;ontending that  there was no way for  the appl icant

onc€l  he f i led the wr i t  pet i t ion that  he could do anyth ing to

expedite the rnatter but to wait for a decision of th,e

Hon'b le High Court  as and when i t  would be renderecl .

Therefore,  the appl icant  should not  be held responsib le for

the delay which actual ly  occurred in  the Hon'b le Or issa

Hig l " r  Cour t  dur ing that  per iod.

On a considerat ion of  the facts  and c i rcumstances

above,  we are c lear ly  of  the v iew that  there was no

as stated

de lay  c  r
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laches on the par t  o f  the appl icant  in  pursuinS t t rE c la im foal
I

disabi l i ty  pension or for  present ing the wr i t  pet i t ion before thr :

Hon 'b le  H igh  Cour t  and,  there fore ,  the  app l ican t  i s  he ld  en t i t le r l

to get arrears f rom the date of  h is release from service i .e.  f ronr

1 . 3 . 9 6 .

ln v ie ' . l ,u of  the foregoing discussions, the Transferrer j

App l ica t ion  s tands  a l lowed on  contes t  by  i ssu ing  the  fo l low in l3

d i rec t ions  : -

a )  T h e  r e s p o n d e n t s ,  e s p e c i a l l y  r e s p o n d e n t  N o s . 2  a n d . 3  a r , e

hereby  d i rec ted  to  g ran t  d isab i l i t y  pens ion  to  the  app l ican t

t rea t ing  h is  d isab i l i t y  a t t r ibu tab le  to  mi l i ta ry  serv ice  anr l

quantum of such disabi l i ty  to be 2O% for l i fe,  wi th immediat , :

effect.

The said respondents are fur ther directed to pay arrears of

disabi l i ty  pension to the appl icant f rom the date of  re lease i .er .

w.e . f .  1 .3 .96 .

So far as current payment of  d isabi l i ty  is  concerned, the sam,e

shou ld  be  pa id  w i th in  th ree  months  f rom the  da te  o f  rece ip t  o f

a  copy  o f  th is  o rder .

So far as arrears are concerned, the same should be pairJ

within four months f rom the date of  receipt  of  a copy of  th is

orc le r ,  fa i l ing  wh ich  the  en t i re  amount  w i l l  car ry  in te res t  a t  the

rate of  12% per annum commencing from the date of  expr i ry c ' f

four months f rom today t i l l  the date of  actual  payment.

e )  There  w i l l  be  no  order  as  to  cos ts .

returned to the respondents on

b)

c)

d )

The or ig inal  records be

proper  receipt .

Let a plain copy of the

Tr ibunal  Of f icer  be furn ished

order  duly  counters igned by thre

to both s ides.

(LT.  GIN K.P.D.SAMANTA)
M E Nl BE R(A)

(JUSTICE RAGHUNATH RAY)
M EM BER(J )


