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@)

1. The aprlicant, who has retird from service on his own
request, has filed this apphcatior praying for a direction t¢
the respondents authority to grant his disability element ot
pension, which has been refused on the ground trat he
having retired voluntarily is not e ntitled to disability pension
under Regulfation 39 of the Pensin Regulation for Air Force
1961.

2. We have heard Mr. S K.( houdhury, learned counsel
for the applicant and Mr S.K.Bha'tacharyya, learned counse:

for the respondents.

3. The learned counsel for th e applicant referring t the
policy decision of the Govt. of ndia dated 29.9.2004 na-
submitted that the Govt. of Irdia has adopted a iy
decision to grant disability pensicn even to the persors whio
have retired from service on the r own request on or artes
01.01.2006. It has also been sult mitted that the cut ot gate
put by the Govt. of India in the soid policy decision has Deer
interfered with by the Principal tench of this Tribuna: vide
order dated 07.02.2012 passed i+ O.A. No. 336/2011 » the
case of May (Retd) Rajeh Kumar thardwa) Vs, Union o India
& Ors., which deaision though w s challenged by the mion
of India before the Hon'ble Sup eme Court, the samie nas
been dismissed, and hence the ipplicant I1s entitied t: the
disability element of pension though he voluntarily «otireqg

from



service prior to 01.01.2006. Leained counsel submits that in
view of the Govt. of India policy decision dated 29.9.2009,
Regulation 39 of the Pension Requlation for Air Force. 1961

rstood amended.

4. Learned counsel appearing for the respondents, on tne
other hand, nas submitted that «ince the Pension Reguiation
for Air Force, 1961 has been notified in official gazette it
cannot be amended unless such amendment has again been

notified in the official gazette. [t has also been submitte

o

that the policy decision dated 29.9 2009, as po his
instruction, has not been notit.ed in the official gazetre
Learned counsel submits that Re julation 39 having created a

bar, the appiicant is not entitled "o relief claimed.

5. The applicant nas retir-d from service on his ownr
request on  30.11.2000, that s prior to 01.07 2000
Regulation 29 of the Pension Rejulation for Air Force, 1961
provides 'hat an official who retred voluntarily shall not e
eligible for payment of disability pension. Nothing couid D
placed before us to demonstrate that the said regulat on 1% 4
statutory regulation and hence, even though the same was
gazetted, it pertakes the character of an  excoutive
instruction. It 1s a settied posit on of law that an exciutive

instruction can be replaced by ar other executive instruction

o. The Govt. of India has .dopted a policy decision tor
granting disabdity pension to the persons of air three
services who have retired from <ervice on therr own r=qguest
The bencfit of the said policy d-cision was extendec ¢ rhe
personnel of ail the three servi es including Air Force vide
communication dated 29.9.200% which provides for yrant of
disability pension to the persors who nave retired o thear
own reqguest subject to attributimility or aggravation ot such
disability by military service. Paragraph 03 of the said
communication put a cut off late i.e. 01.01.2006. which
provides that provision of the .aid cormmunication -nali be
applicabl to the personnei who are retired/discharge o or

after that date.
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7. The said policy decisicn, in so far as it reletes to
putting of the cut off date, came to be challenged befcre the
Principal Bench of this Tribunal 11 Maj (Retd) Rajesh <umar
Bhardwaj (Supra). A coordinate Bench of this Trbunal,
having regard to the various provJisions and also the various
judicial pronouncements, has recorded findings that the cut
off date put by the Govt. of Irdia has no rational bass
Putting of such cut off date v.as founa to be artutrary
Hence, paragraph 03 of the saii communication has been

struck of.

8. [t appears from the medical proceeding of tne
applicant, his disability was to the extent of 60 per ««nt in
respect of disability No.1, which s found to be attributabie to

service,

9. Fhat being the positior, we are of the considered
opiniorn that the applicant 1s ent:tled to disability element of
pension ar the rate of 60 per cen', which 15 to be rounded Hff
to 75 per cent in view of the order dated 10.12.2014 passed
by the Hon'ble Supreme Court :n Civil Appeal No. +1& ot
2012 (Union of India & Ors. Vs. Fam Avatar).

10. RPespondents are, therefore, directed to pay the
same to the applicant with arrear for a period of three years
preceding the date of filing the: O.A., which was fied on
08.09.2016. The arrear shall ca ry interest at the rate of U9
per cent per annum from the said date tll the date oOf
payment. Arrears along wth interest shall be paid vo.thin a
period of four months from the cate of receipt of the topy ot

this order.

7. The O AL 1s accordingly allhwed to the extent indicated

above.
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8. The learned counsel appeating for the respondents has
made an oral prayer to grant l:ave to appeal! to Honble
Supreme Court. Since the order does not mvolve any
question of law having general public importance, the prayer

for leave to appeal to the Hon ble Supreme Court stands

rejected.
(Lt Gen Gautam Moorthy; (Justice B.P Katakey:
Member{Adimmnistrative) Mesmiber (sudicialy

pkb




