
Form No.4

[ ( sEE RTJLE 11 (1 ) l
lN THE ARMED FoRcES TRIBUt ' lAL,  REGtoNAL BENct- t ,  KOLKATA

APPL|CANT (S)  :

RESPONDENT (S)  :

Legal  Pract i t ioner  o f  appl icant
Mr .  Subhash  Chandra  Basu

ORDER SHEET

O.A. No. 83 of 201"1;
Ex-NB SUB Ajay Kumar

Union of  Ind ia  and Others

Legal  Pract i t ioner  for  Respondent  (s)
Mr .  Anup  Kumar  B iswas

I
I

-T  - -

r oRDERS OF THE TRTBUNAL I
lOta . rSer ia l  Number :  12 .  Dated  :2 , t -03-20 I7  i
i -

| :
Heard Mr.  Subhash Chrandra Baru,  Ld.  Courrsel  for  thr :  appl icant  ]

I  and Mr.  Anup Kr.  Biswas,  Ld.  counsel  for  the respondents.  I
i

- l

12. The appl icant, who is orut of service since 31,.7.2009. hers f i led this j

I  appl icat ion chal lenging the order  dated 24.6.2015 passed by the Record i
o f f icer ,  for  o lC Records,  whereby anr l  where unrJer  the c l ia im of  the
appl icant  for  grant ing d isabi l i ty  e lement  o f  pens ion has bee,n re jected
on the ground that  the d isabi l i ty  ie . ,  'HypERTRtGLycERlDA,EMlA,  

has
been considered as neither ir t tr ibutable to nor ag;gravated by mil i tary
serv ice by the Inva l idat ing lV led ica l  Board and the degree of  d isabi l i ty
was a lso found to  bet  n i l .
3 '  Th is  case has a chequered h is tory .  The appl icant  was enro l le< j  in
lnd ian Army on 21 ' .12.82.  Tf r re  due date of  re t i renrent  o f  the appl icant
on at ta in ing the age of  superannuatron was 3L , r2 .2oog.  whi le  the
appl icant  was serv ing,  based on a medica l  board proceedi r rg  he ld on
15.4.2008 he was d ischarged f rom serv ice on 31 .7 .2009,  The appl icernt ,
thereaf ter ,  asked for  d isabi l i ty  e lemernr  o f  the pension which was not
granted.  Being aggr ieved,  the appl icarr t  prefer red the f i rs t  appeal  as
wel l  as the second appeal  which were d ismissed by the F i rs t  Appel la te
commit tee as wel l  as by the second Appel la te  commir t tee.  l "he
appl icant ,  thereaf ter ,  f i led the oA No.5g of  2or2 before th is  Tr ibunal
cha l l eng ing  the  dec is ion  o f  t he  responden t  au tho r i t i es  i n  no t  g ran t ing
the d isabi l i ty  e lement  o f  thr i :  pens ion The sa id  t fA was dec ided on
17.9.2014 set t ing as ide that  RMB proceeding as lve l l  as  the l  f i rs t  ernd
second appel la te  author i t ies  orders . rnd d i rect ing the respondent
author i t ies  to  get  the appl icant  examrned by the IMB wi th in  60 days
f rom the date of  communicat ion of  the order  and to  take a dec is ion on
the ent i t lement  o f  the d isabi l i ty  pens ion by the appl icant  based on 1.he
ou tcome o f  the  op in ion  o f  t he  lMB.  l he  T r ibuna l ,  wh i l e  i ssu ing  su rch

{r"! t i9r,4as recorded the f inding that the discharge of the appl icant 1



was inva l idat ing h im out  o f  serv ice.  The re levant  por t ion of
reproduced below :  i
s ollowect in port orr contes;t byt

- t

t he  l
Iaforesaid order  passed by th is  Tr ibunal  is

"ln view of the obove, the oppticotionis ollowecl in port orr
issuing the followi ng directions :-

The opplicant is tc"t be treoted to be invslidoted ott,t of service
before completion, of term of engogement. Resultantly, he is
held to be entitled to gc,t olt consetquentiol benefit.s in
accordonce with rules.
The proceeding of the RMB held on 15 Apr 200g at MH
Jodhpur stands set oside.
The oppellote oraters dt. 30.12.09 ond L7.3.11 lte olso set
oside.

The opplicant be h,rought before an lMEt within 6at doys from
the date of communicotion ctf this order in ony Arnny Hosptitol
neor the residence of the opstlicont, who is presently stoted to
be residing ot Danopur.

The IMB shall give its opinion afresh as regords attributobility
and/or oggrovotion ospect af the disattility suffered by the
opplicont, the percentoge of disablemen.t etc.

vi) The decision of lMts be comntunicoted tc,the applit:ont wit:hin
30 days from its optprovol by the competent author,ity.

vii) The opplicont's entitlement to disobitity pension will depend
on the outcome of the opinion of tMB."

4.  The IMB was then conrst i tu ted by the resporrdent  author i t ies  on
1 '1 ' .5 '2015 which has op ined that  the d isabi l i ty  f ronr  which the appl icant
was suffer ing was neither attr ibutabk' to nor agl lravated by mil i tary
serv ice and the degree of  d i :sabi l i ty  w; rs  n i l  for  l i fe .  Based on the sa id
order the Record Off icer for OIC Records passed the impugnerC order on
24.6.2A15 re ject ing the c la im of  the appl icant  for  ,J isabi l i ty  er lement  o f
the pension.  Hence,  the presernt  OA.
5.  The learned counsel  { 'or  the appl icant  re fer r ing to  the f ind i r rgs
recorded by th is  Tr ibunal  v i rJe order  dated 17.9. .14 passed in  ear l ier
l i t igat ion be ing OA 58 of  2012 has submi t ted that  s ince th is  Tr ibunal  has
held that  the appl icant  has been inva l idated out  f rom serv ice,  the
appl icant  is  ent i t led to  d isabi l l ty  e lement  o f  the pension despi te  the fact
that  the d isabi l i ty  was fou nd to  b t - '  ne i ther  a t t r ibutab le to  nor
aggravated by mi l i tary  serv icer  and the percentage c f  the same was n i l .
Learned counsel  in  suppor t  o l  h is  content ion has p laced re l iance on the
judgment cl f  the Hon'ble supreme court in the case of sr.rkhvincler

i)

i i )

i i i  )

iv)

v)

singh vs. Union of India & ors. reporterl in (201a)14t scc 364.
6,  The learned counsel  1 'or  the respondents ,  on the other  hand,
referr ing tcl  the averments made
submi t ted that  the appl icant  is  not

I  pens ion,  the IMB hav ing found the

in the counter aff idavit  f i led l-ras
ent i t led to  d isabi l i ty  e lemr:nt  o f  the l
d isabi l i ty  as ne i ther  a t t r ibutab le to  l

_91,j_t!:_! r..ntage of the sarne jI  nor aggravated by mil i tary service



I  be ing n i l .  Learned counsel
Hon'b le  Supreme C.our t  in
of  the op in ion of  the
c i rcumstances of  th is  case.
7. The appl icant 's due date of the ret irenrent from servicel on
at ta in ing the age of  superannuat ion was 31.  j .2 .20ct8.  The appl icant  was,
however ,  d ischarged f rom serv ice on 31.8.2008 on medica lgnound af ter
conduct ing a Release Medi r :a l  Board on 15.4.2009 which found the
appl icant  not  f i t  to  be re ta ined in  serv ice as he was founc l  to  be Cat
P2(perm).  The opin ion of  the Release Medica l  Board was sr : t  as ide l  by
this Tribunal by the aforesaicl  order dated 17.g.201.4. apart from sett ing
as ide the f i rs t  appel la te  and second appel la te  order  re ject ing the c la im
of  the appl icant  for  d isabi l i ty  e lement  o f  the pension.  The IMB
conducted by the respondenr t  author i ty  on 11.5.2 i015,  pursuant  to  the
order dated t7.9.201,4 passerd by this Tribunal,  t l rough has found the
disabi l i ty  o f  the appl icant ,  thr :  same wi rs ,  however , ,  found to  be ne i ther
attr ibutable to nor aggravated by mir i tary service and the degreer of
d isabi l i ty  was a lso found to  be n i l .  l f  the IMB f inds that  the degreel  o f
d isabi l i ty  was n i l  how the appl icant  could have been inva l idated out
f rom serv ice.  For  the purpose of  inva l idment  the percentage of
d isablement  must  be min inrum 2o%o,  as noth ing l  permi ts  the Army
authori ty to inval idate a person from sr.rvice i f  suclh disablenrent is less
than 2o%. as he ld by the Hon'b le  supreme cour t  in  sukv inder ,s  case
(supra) .  The re levant  por t ior r r  o f  the judgment  pa:ssed by thre Hon,b le
Supreme Court in the said case is reprocluced belolr,  :

"we ore of the persuosion, therefore, thot firstly, ony disobility not
recorded at the time of recruitment must be presumed to l\ove been
caused subsequently and unless proved to the controry to be o
consequence of military servit:e. The benefit of douLtt is rightty, extencled
in favour of the member oJ the Armed Force; any other conclus,ion
would be tantamount to g,ronting o premium to the Re,cruitment
Medical Boord for their own negligenre. secondly, the mor,cle of the
Armed Force requires obsolute ond undtluted protection and i,f on injury
leads to loss of service without ony recompense, this morale would be
severely undiluted. Thirdly, there appeors to be no ,orovisictns
outhorizing the disc'horge or involidaring out of service where t.he
disobility is below twenty per cent ond seems to us to be legally :so.
Fourthly, wherever a member of the Armed Forces is invalidgte out of
service, it perforce os to be assumed thot his disability wos found to be
above twenty per cent. Fifthl,y, os per the extont flutes/Regu,lations, a
disobility leoding to irrvoliding out of service would ottroct the grant of
fifty per cent disability pension."

8. ln vic.w of the facts and
appl icant  hav ing been inva l id ; , r ted

al rso submi ts  that  the judgment  passed by, the
the case of  Sukv inder  i i ingh (supra) ,  in  v iew
lN4B,  is  not  appl icable in  the facts  and

c i rcumstances of  th is  caser  and
out  f rom serv ice,  the op in ion of

was nei ther  a t t r ibutab le to

the

the 
lMedica l  Board that  d isablernent r9I_l



aggravated by mil i tary serv' ice has no relevancel.  The percentag,e of ]
d isablement  o f  the appl icant ,  in  v iew of  h is  i r rva l idat ing out  f rom
service, has to be taken as tvrrenty.
9. The contention of the respondents that the oA f i led by the
appl icant  is  not  mainta inable as ther  appl icant  has not  ava i led the
al ternat ive remedies avai lab le  to  h im,  i .e .  the f i rs t  and 1.he second
appeal ,  cannot  be accepted as no absolute bar  l ras been r : reated for
enter ta in ing an OA wi thout  ava i l ing the avai lab le  a l ternat ive remredy.
In  the present  case the appl icant  s ince the year  2Cr08 is  moviLng p i l la r r  to
post to get the dues to whichr he is ent i t led to. The appl icant rearl ier ' l ' i led
the f i rst and second appeal which were rejected. Therr:after,  the
appl icant  approached th is  Tr ibunal  by f i l ing an oA,  which wars d ispgsed
of  as aforesaid.  The respondent  author i ty  has re jected the c la im of  the
appl icant  by the order  put  ur rder  chal lenge in  the pr resent  proceeding.  l f
a t  th is  s tage the appl icant  is  d i rected to  approach the f i rs t  and second
appel la te  author i ty ,  i t  would cause hardship and in just ice to  h im a: ;  he
has to  wai t  for  fur ther  t ime to  get  the re l ie f  to  which he is  ent i t led.

ln view of above, the order dated 24.0e;.20I5 passed by
Record off icer for olc Record cannot stand the scrut iny of law
hence i t  is  set  as ide.

10.

1"1.

(LT GEN GAUTAM MOORTHY)
M EMBE R(ADM I N |STRAT|V r )

S S

the

a n d

The respondents  are d i rected to  pay r l isab i l i ty  e lement  o f
pension at the rate of 20yo, r,vhich is rounded off to 50% in rriew of the
order  passed by the Hon'b le  supreme cour t  on 1,0.1,2.2014 in  c iv i l
Appeal  No.  418 of  ?-ot2 (Union of  Ind ia  vs.  Ram l \v tar ) .  The appl icant
would be ent i t led to  the ; r r rear  wi th  e f fect  f rom 1.8.2008 as the
appl icant  is  cons is tent ly  purs ;u ing h is  remedy before d i f ferent  forums,
as indicated above. The arrear would carry interest at the rate of 9% per
annum f rom the sa id  date t i l l  the dat r :  o f  payment .  The arrears a long
wi th  in terest  shal l  be pa id to  the appl icant  wi th in  a  per iod of  four
months f rom the date receipt  o f  th is  order .
1 ,2.  OA is  accord ing ly  a l lowed.
13.  Learned counsel  for  th ,e  respondents ,  a t  th is  s tage,  has made an
ora l  prayer  to  grant  leave to  appeal  to  the Hon'b le  Suprerme ccrur t
under sect ion 31 of the A[::T Act,  2007, which however, has been
re jected as th is  order  does not  invo lve any quest ion of  law hav ' ing
genera l  publ ic  impor tance.

1.4.  Let  a  p la in  copy of  th is  order ,  du ly  counters igned by t l " re  Tr ibunal
Of f icer ,  be suppl ied to  the par t ies upon observ ing r r :qu is i te  formal i t iers .

(JUSTT(tE B. P. KATAf(EY)
M E M B E R  ( J U D t C t A L )


