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The Transferred Appl icat ion is  taken up for  hear ing.  We have

heard  Mr .  S .C .Hazra , ld .  adv .  fo r  the  app l i can t  and  Mr .  M in tu  Kr .

Goswami,  ld .  adv.  for  the respondents at  length.

The case re lar tes to  the prayer  of  the appl icant  for

resumpt ion of  d isabi l i ty  pension.  The appl icant  was enro l led in

the Indian Army orr  l -8 th June 1968 and was d ischarged on 5th

November 1985 on complet ion of  normal  terms and condi t ions

of  serv ice.  However,  a t  the t ime of  h is  d ischarge,  he was p laced

in low medical  category for  h is  d isabi l i ty ,  which was considered

attr ibutablelaggravated by mil i tary service and his disabi l i ty was

assessed at  20% and accord ingly  he was granted d isabi l i ty

pension to that  extent .  The appl icant  was in  receipt  o f  such

disabi l i ty  pension f rom the date of  h is  d ischarge.  However,  he

was brought  before the f i rs t  re-survey medical  board,  which was

held on 25.4.97,  in  which h is  d isabi l i ty  percentage was reduced

to 1,1-1,4%. The same disabi l i ty percentage continued even in the

final re-survey merdical board held on 23.4.02. Therefore, in

accordance wi th the recommendat ions of  the two medical

boards,  the d isabi l i ty  percentage of  the appl icant  was reduced
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i  below 20% i.e. 1,1,-1,4% from zs.4.g7 and accordingly, the

author i t ies s topped payment  of  d isabi l i ty  pension f rom that  date

in accordance wi t l " r  the ex is t ing ru les.  The appl icant  being

dissat is f ied wi th suc lh act ion of  the respondents had approached

the Hon'b le or issa l - { igh cour t  by f i l ing the present  wr i t  pet i t ion

being wPo 6028 of  2003,  which was subsequentry  t ransferred

to th is  Tr ibunal  for  d isposal .  The appl icant  has prayed for

resumpt ion of  payment  of  d isabi l i ty  pension f rom the date i t

was stopped.  l t  is  submit ted on behal f  o f  the appl icant  that  such

stoppage of  d isabi l i ty  pension was not  in  order .  Ld.  adv.  for  the

appl icant ,  dur ing thr :  course of  arguments,  has brought  to  our

not ice the current  prrov is ion of  bracket ing of  d isabi l i ty  pension

percentage and has submit ted that  accord ing to th is  prov is ion,

the appl icant  is  ent i t led to get  d isabi l i ty  pension.  However,  on

perusal  o f  the le t ter  as produced by the ld .  advocate for  the

app l i can t ,  we  f i nd  tha t  th i s  p rov is ion  i s  no t  app l i cab le  in  the  case

of  the appl icant ,  who is  pre-January 1996 ret i ree.  The concepts

of  bracket ing and the award of  d isabi l i ty  pension are two

separate issues and the ru les in  that  regard cannot  be square ly

app l i cab le  to  the  cas ,e  o f  the  app l i can t  a t  a l l .

Mr.  Mintu Goswami ld .  adv.  for  the respondents has brought

to our  not ice para 4 of  the counter  af f idav i t  in  which i t  is  c lear ly

ment ioned that  the appl icant  was not  e l ig ib le for  any d isabi l i ty

pension s ince the d is ;abi l i ty  that  was re-assessed in  h is  case,  was

less than 20% i .e .  1 ,1, -1,4% and accord ingly  in  terms of  regulat ion

173 of  Pension Regulat ions,  as amended by CS No.  37l lV/67, the

appl icant  is  not  ent i t led to get  any such pension af ter  h is

disabi l i ty was re-assessed below 20%.

For the purpose of  convenience we may quote the prov is ion

of  regulat ion 173 below : -

"173 :  Unless otherwise speci f ica l ly  prov ided,  a
disabi l i ty  pension may be granted to an ind iv idual  who is
inval ided f rom serv ice on account  of  a  d isabi l i ty  which is
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I  
a t t r ibutable to  or  aggravated by

I assessed at ,20 percent or over."
mi l i tary  serv ice

together wi th the rr . r le posi t ion,  we are of  the opinion

c la im o f  the  app l icarn t  has  no  mer i t  and accord ing ly ,

l i a b l e  t o  b e  d i s m i s s e d .

a n d

the  case

tha t  the

the  TA is

I

I
I

We have a lso perused the or ig inal  records produced by the

respondents and we f ind the submiss ion of  the respondents is

just i f ied and substarr t ia ted by records.

Af ter  having heard the submiss ions of  both s ides and af ter

care fu l l y  cons ider in lg  the  fac ts  and c i rcumstances  o f

In  the resul t ,  the Transferred Appl icat ion stands d ismissed

but  wi thout  any order  as to  costs.

Let  the or ig inal  records be returned to the respondents on

proper  receipt .

Let  p la in copy of  th is  order  be handed over  to  both the

pa rt ies.
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