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Shri Parmindra Kumar Das
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ORDER OF THE TRIBUNAL
Dated: 04.08.2015

LEGAT PRACTIT]ONER FOR APPELLANT(S) LEGAL pRACTtTtONER FOR RESPONDENT(S)
Ms. Debjani Ghosal Mr. Sandip Kumar Bhattacharyya

l-- Order No. Z

L.  Ms.  Debjani  Ghosal ,  ld .  advocate appears on behal f  o f  the

appl icant  and Mr.  Sandip Kumar Bhat tacharyya,  ld .  advocate for  the

respondents is  present .  Major  Narender  Singh,  OlC,  Legal  Cel l ,  He

Bengal  Area is  a lso present .

2.  Heard Ms.  Debjani  Ghosal ,  ld .  counsel  for  the appl icant  and

Mr.  Sandip Kumar Bhat tacharyya,  ld .  counsel  for  the respondents

ass is ted by Major  N.  S ingh,  OlC,  Legal  Cel l ,

3 .  This  is  an appl icat ion under  Sect ion 14 of  the Armed Forces

Tribunal Act, 2007 (in short 'Act ') for payment of gratuity and other

benef i ts  by an ex-member of  the Terr i tor ia l  Army (Genera l  Hospi ta l )

which has been disbanded with effect from February 20, 20L4.

Submiss ion of  the ld .  counsel  for  the appl icant  is  that  whi le  issu ing

the movement order, copy of which is f i led as Annex.p4, i t  was

observed that  the appl icant  shal l  be ent i t led for  payment  of  gratu i ty

as  pe r  p rov i s ions  con ta ined  under  Pa ra .54  &  55 ,  Sub-Sec t i on  l l l  o f

Pension Regulat ions for  the Army,  Par t  |  (2008)  and the re levant

documents have been handed over  to  the ind iv iduals  for  submiss ion

to RO AMC (Pension Group) .  Ld.  counsel  fur ther  submits  that  in

sp i te  o f  cond i t i ons  p rov ided  i n  the  movemen t  o rde r  t he  app l i can t

was not paid gratuity. Attention has been invited to Order passed by

Hon'ble Calcutta High Court in Writ Petit ion No.4451 (W) of ZOt4 -

Shr i  Shiv  Prasad Mishra and Others v ,  Union of  Ind ia and Others -

dec ided by judgment  and order  dated February 20,  ZOL4 whereby

the Calcut ta  High Cour t  had d i rected to  dec ide the
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controversy wi th in  a per iod of  two months.  Ld.  counsel  for  the

appl icant  a lso submits  that  the pet i t ioners had d ischarged dut ies for

n ine years or  more whi le  serv ing at  hospi ta ls  under  Terr i tor ia l  Army.

so,  i t  is  ob l igatory on the par t  o f  the respondents to  ensure benef i ts

referred to  in  the movement  order .  l t  is  leg i t imate expectat ion of

the appl icants  to  avai l  the benef i ts  o f  gratu i ty  not  on ly  in  pursuance

of  s tatutory  regulat ion (Reg.54 & 55)  and movement  order  but  a lso

to discharge applicants' legit imate expectation which is

fundamenta l  in  nature.  l t  is  fur ther  submit ted that  respondents are

estopped to take any adverse decision against the assurance given

in the movement  order .

4.  On the other  hand,  Mr.  Bhat tacharyya,  ld .  counsel  for  the

respondents submits  that  the appl icant  - is  not  ent i t led to  any

benef i t  f rom the respondents and the c la im made by them is  based

on unfounded facts  and grounds,  However  facts  remain that  cer ta in

observat ions wi th  regard to  benef i t  o f  gratu i ty  has been made in  the

movement order which requires to be looked into by the

Government. under section 21 of the AFT Act i t  shall  be obligatory

for  the l i t igants  to  approach the appropr ia te author i t ies to  redress

thei r  gr ievance and in  case no decis ion is  taken wi th  due

communicat ion pet i t ion may be f i led before the Tr ibunal  a f ter

expi ry  of  s ix  months.  At tent ion has been inv i ted to  le t ter  dated

28.09.201'4 which seems to be a notice by an Advocate to the

respondents to  prov ide benef i ts .  Not ice cannot  be equated wi th

representation by the aggrieved party i tself to the competent

author i t ies,  Of  course,  in  case there is  no response to the

representation/statutory representation or claim advances, notice

may be sent to the appropriate authorit ies through the Lawyer.

5, Movement order dated O3.OZ.ZOL4 in i ts total i ty is

rep roduced  as  under  : -

"(231

Annexure - P/q.

WARNING :  DO NOT TAKE ANY EATABLE/DRINK DURING JoURNEY

FROM ANY UNKNOWN PERS/UNAUTH SOURCE -  IT MAY
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MOVEMENT ORDER

1' ,  The under  ment ioned open market  enro l led TA pers of  th is
uni t  are d i rected to  repor t  to  Depot  Coy,  Adm Bn AMC C & C
Lucknow for  d ischarge dr i l l  due to  d isbandment  of  GH (TA) wef  13
Feb 2014 :-

(d)  12678030Y sep/Bb Parmindra Kumar Das -Temp I  card No N-122

L.  They wi l l  leave th is  un i t  on 03 Feb 2014 (AN) & wi l l  be soRS
accord ingly .
3 '  They are in  possession of  the i r  rden cards & wi l l  be sos f rom
Corps wef  l -3  Feb 201a (FN),
4. In case of any diff iculty enroute, they wil l  report to Mil i tary
Pol ice for  necessary ass is tance y producing th is  movement  order  as
an author i ty .
5 ,  Ant i  malar ia  precaut ions & secur i ty  measures wi l l  be
observed by them enroute.
6. They are not in possession of their uniform, as their uniform
& c loth ing i tems have been deposi ted due to  d isbandment  of  GH
(TA).
7.  Ser  No 1 (a)  to  (c)  have been completed more than ten year
embodied serv ice and are ent i t led for  specia l  pension as per
prov is ions conta ined under  para 56 sub sect in  lV of  pension
Regulat ion (2008)  & the i r  pension documents arongwi th or ig ina l
IAFF-958 and connected documents have been handed over  to  the
indls  for  submiss ion to  To AMC (pension Group) .  ser  No i -  (d)  has
been sent  for  h is  FSC and serv ice gratu i ty  before ret i rement .
B.  They have been issued wi th  return journey par ty  warrant
f rom Howrah to Lucknow for their  journey, which wi i l  be exchanged
for CST before commencement of their journey.
Auth : Gol, Min of Def letter No 686640/c{/rA-z/476/us/D{Gs-ilt)
DATED 14 Aug 20L4, this unit letter No 14lcoy/open mkt/2013 dt
3L Jan 2014, this unit signal No A-8009 dated 03 Jan 2eL4, 4-9012
dated 29 Jan 2oL4, signal 4-8014 Jan 3L & 4-9015 03 Feb zor4 &
Para 56 Sub Section lV of pension Regulation 200g.

(a) 122637054 Sep/WM Darshan Rajak

(b) t2322558X Sep/Chef Gopat Sahis

(c)  12678337W Sep/BB pancha Mal l ick

06/Cov/tB/La

Genera l  Hospi ta l  (TA)
Mi l i tary  Block
L38 AJC Bose Road
Kolkata -1-4 03 Feb ZOL4"

- Temp I Card No-N-l3i.

-  Temp I  Card No N-66

-  Temp I  Card No M-86

sd/-

(AK Tapadar)
Lt Col
Regis t rar  & Funct ional  OC

6.  we have a lmost  gone through para.54 and 55 sub-sect ion l l l

o f  the Pension Regulat ions.  Relevant  por t ion of  the same is

reproduced as under :-
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,,MINIMUM 
QUALIFVING SERVICE FOR SERVICE GRATUITY

54. The minimum period of quali fying service actually
rendered and required for earning service gratuity shall  be 5 years
wi thout  weightage.  The serv ice gratu i ty  shal l  be admiss ib le  only
when  the  i nd i v idua l  has  no t  rendered  the  m in imum qua l i f y i ng
serv ice for  earn ing serv ice pension under  these Regulat ions.

Prov ided a Personnel  Below Of f icer  rank who is
remustered f rom a h igher  to  a lower  pay group on being rendered
surp lus af ter  hav ing rendered 5 years or  more but  less than 15 years
qual i fy ing serv ice and who is  d ischarged in  c i rcumstances ent i t l ing
him to a serv ice gratu i ty ,  wi l l ,  where more favourable,  be granted
serv ice gratu i ty  which he had earned up to  the date of  be ing
rendered surp lus.
RATE OF SERVICE GRATUITY
55. The service gratuity shall  be admissible at a uniform rate of
hal f  a  month 's  reckonable emoluments last  drawn,  by the ind iv idual
for  each completed s ix  month ly  per iod of  qual i fy ing serv ice.  There
shal l  be no reduct ion in  the quantum of  serv ice gratu i ty  so arr ived
dt ,  in  respect  o f  those who are permi t ted to  be d ischarged
prematu re ly  on compassionate grounds/personal  reasons. , ,

7 .  A  comb ined  read ingof  the prov is ions conta ined in  Para.54

the Pension Regulat ions(supra)  there

appears no room of  doubt  that  cer ta in  benef i ts  may be made

avai lab le to  the appl icants  in  the form of  gratu i ty .  Moreover ,  in

v iew of  the assurance g iven in  para.7 of  the movement  order

(supra) applicants seems to have legit imate expectation to avail  the

benef i t  o f  specia l  pension.  Hon'b le  ca lcut ta  High cour t  {supra)  whi le

cons ide r ing  the  s im i l a r  con t rove rsy  has  he ld  as  under  : -

" ln  the event  and even wi thout  the respondents being
requi red to  just i fy  the pol icy  under  which severa l  genera l  hospi ta ls
as ter r i tor ia l  army uni ts  have been d isbanded a l l  over  the country ,  i t
is  vo lunteered that  cer ta in  beds in  genera l  hospi ta ls  had been
earmarked for  war  casual t ies and considerable expenses had been
incurred f rom the la te 1960s wi thout  any benef i t .  l t  is  submit ted
that  s ince convent ional  war fare as envisaged at  the t ime of  the Act
being brought  in to force is  not  the same at  the moment ,  no usefu l
purpose would have served in  keeping the uni ts  go ing and incurr ing
wasteful expenditure. since the reason proffered does not appear
to be arb i t rary  or  wi thout  bas is ,  the pol icy  dec is ion of  the centra l
Government does not warrant interference.

As to the petit ioners' demand on account of payments due to
the pet i t ioners,  i t  is  submit ted by the respondent  author i t ies that  a l l
payments due would be c leared wi th in  a per iod of  two months f rom
date"  ln  the event the leg i t imate dues of  the pet i t ioners are not  pa id
wi th in  such t ime,  the pet i t ioners wi l l  have l iber ty  to  f i le  f resh,
restr icted only to such aspect of the matter.

WP No.4451 (W) of 2014 is disposed of without any order as
to costs.



Cert i f ied websi te
urgent ly made avai lable
al l  requis i te formal i t ies.

26.06.20L4.
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copies of  th is  order ,  i f  appl ied for ,  be
to the par t ies,  subject  to  compl iance wi th

Sd/- S, Banerjee, J.
(  Sanj ib  Baner jee,  J . ) "

8.  We are of  the v iew that  the appl icant  should approach the

appropriate authorit ies to venti late his grievance who mav look into

the mat ter  and adjudicate the controversy keeping in  v iew the

statutory  prov is ion as wel l  as assurance g iven in  the movement

order .  A l ready much t ime has e lapsed and the l i t igants  are running

from pi l lar  to  post  but  wi thout  any outcome.  Right  to  l i fe  and r ight

to  l ive l ihood coupled wi th  qual i ty  and d ign i ty  of  l i fe  are fundamenta l

in  nature and wi thout  f inancia l  suppor t ,  qual i ty  o f  l i fe  cannot  be

enjoyed by the cit izens. l t  is not that for every statutory benefit

c i t izen should approach the cour t  or  Tr ibunal  for  order  or  d i rect ion.

I t  is  so lemn duty of  the author i t ies inc lud ing the Army author i t ies to

take care of their erstwhile brethren retired from Army even

without any representation, only then it  may be inferred that the

Army is  conscious for  the wel fare of  i ts  own erstwhi re co i leagues.

9.  ln  v iew of  the above,  wi thout  go ing in to the mer i t  we d ispose

of  the appl icat ion f ina l ly  permi t t ing the appl icant  to  submit

representat ion to  the appropr ia te author i t ies to  vent i la te h is

gr ievance and i t  shal l  be obl igatory on the par t  o f  the author i t ies

concerned as wel l  as to  the Government  of  Ind ia(Defence)  to

adjudicate the controversy in accordance with law by passing a

reasoned order expedit iously say within a period of three months

from the date of receipt of the representation along with cert i f ied

copy of  the present  order .  In  case any excess payment  is  made i t

shal l  be taken in to account  and adjusted.  l t  shal l  be open to the

appl icant  to  annex the copy of  the appl icat ion a long wi th  h is

representat ion whi le  forward ing h is  s tatutory  compla int  to  the

respondent  author i t ies.
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Accordingly, the application is disposed of. Costs made

easy.

A p la in  copy of  the order ,  du ly  counters igned by the Tr ibunal

Off icer, be furnished to both sides after observance of usual

formal i t ies.

(LT GEN GAUTAM MOORTHY)
Member  (Admin i s t ra t i ve )

(JUST|CE DEV| PRASAD SINGH)
Member  ( Jud ic ia l )


