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Order  S l ,  No .  : Dated : 25.06.20t4

Ms Manika Roy,  Ld Advocate appears for  the appl icant .

The  app l i can t  i s  a l : so  p resen t  i n  pe rson .  Mr .  M in tu  Kumar

Goswami,  Ld Advocate appears on behal f  o f  the respondents"

The  o r ig ina l  app l i ca t ion  i s  taken  up  fo r  hear ing .

2 .  The  app l i can t ,  who  was  inva l ida ted  ou t  o f  TA Serv ice ,

feel ing aggr ieved by non-grant  of  d isabi l i ty  pension,  has f i led th is

appl icat ion under  Sec 14 of  the AFT Act ,  pray ing for  a d i rect ion

upon  the  responden ts  to  g ran t  h im d isab i l i t y  pens ion  w i th  e f fec t

f rom 18-1-2003 wi th in terest .

3 . The  case  o f  the  app l i can t ,  i n  b r ie f ,  i s  tha t  he  was  enro l led

in the Terr i tor ia l  Arnry (113 Infantry  Bat ta l ion (TA) Rajput  on !7-

1, -1992 as GD (Rect)  and af ter  complet ion of  t ra in ing he was

posted to 'A '  Coy of  the said TA Bat ta l ion for  genera l  dut ies.  At

the t ime of  entry  in to TA serv ice,  he was in  good state of  heal th .

In  1998  he  was  embod ied  under  Ru le  33  o f  TA Ac t  fo r  coun te r

insurgency  du t ies  a r rd  pos ted  to  OP a rea  (Assam)  (OP-Rh ino)  fo r

guard ing  v i ta l  A rmy  Ins ta l l a t ions ,  Tha t  apar t ,  the  app l i can t  was

a lso  pos ted  in  f i e ld  a reas  in  Jammu and  Kashmi r  i n  1993-94 fo r

such  du t ies  under  OP-Surakshak .  Subsequen t l y ,  the  app l i can t
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was again embodied for  the per iod f rom 30-11-2000 to January

2001  fo r  coun te r  i nsurgency  du t ies  in  J&K under  OP-  Rakshak ,

Dur ing  th i s  pe r iod  the  app l i can t  fe l t  some p rob lems in  h i s  eyes

and repor ted to h is  senior  and was t reated in  Ml  room by

admin is te r ing  some eye  d rops  in  h i s  eyes .  Subsequen t l y  a t  the

end  o f  2000  the  app l i can t  was  aga in  embod ied  fo r  the  per iod

from 30-11-2000 to January 2002 and posted to N.E.  Region.  At

tha t  t ime  the  app l i can t  aga in  fe l t  same p rob lem in  h is  eyes  fo r

wh ich  he  was  opera ted  a t  151  Base  Hosp i ta l .  He  was  p laced  in

low medical  category E2(permanent)  w.e. f .  5-6-2002 and was

diagnosed as suf fer ing f rom "Bi la tera l  Cataract  (OPTD).  He was

operated in  h is  both eyes.  Thereaf ter ,  he was p laced in  medical

ca tegory  E5  (Perm)  and  i t  was  he ld  by  the  med ica l  au thor i t y  tha t

he  was  no t  su i tab le  fo r  re ten t ion  in  se rv i ce  due  to  such  i l l ness .

Accord ingly ,  he was d ischarged on 1B-1-2003 through an

inva l ida t ing  Med ica l  Board .  Accord ing  to  the  app l i can t  h i s  eye

problem developed due to per formance of  dut ies in  Assam Area

fo r  guard ing  v i ta l  p le t ro leum ins ta l l a t ions  fo r  a  cons iderab le

per iod  o f  t ime ,  The  i l pp l i can t  s ta tes  tha t  a t  the  t ime  o f  en t ry  in

TA serv ice  he  was  med ica l l y  f i t  and  the re  was  no  such  d isease  in

h is  eyes  and  hence  i t  has  to  be  assumed tha t  h i s  eye  p rob lem

occurred due to condi t ion of  serv ice.

4 .  A f te r  h i s  d i scharge  on  med ica l  g round ,  the  app l i can t  was

den ied  d isab i l i t y  pens ion  on  the  g round  tha t  the  ib id  d i sab i l i t y

was not  at t r ibutable,  to  nor  aggravated by mi l i tary  serv ice.  The

appl icant  preferred ian appeal  which was re jected on 29-3-2007

(Annexure  41) .  He  a lso  submi t ted  a  second  appea l  to  the

Defence Min is ter 's  Appel la te Commit tee on pension which too

was re jected on 20-10-2009 (Annexure 41) .  Thereaf ter  the

app l i can t  has  f i l ed  th i s  OA in  the  year  2013  p ray ing  fo r  the  re l i e f

as s tated above.

5 . S ince  the re  rvas  de lay  in  f i l i ng  the  OA,  the  app l i can t  a l so



f i l ed  an  app l i ca t ion  seek ing  condona t ion  o f  de lay  under  sec t ion

22 of  AFT Act ,2007 being MA 120 of  2013 which was a l lowed

vide order dated 24-1.0-2073.

6.  The respondents have contested the appl icat ion by f i l ing a

reply  af f idav i t  in  which they have stated that  the appl icant  was

enrol led in  TA on 17-11-1992 and was inval idated on 9-1-2003

under ru le 14 (b)  ( iv)  o f  TA Regulat ions 1948 as rev ised being

placed in  low medical  category (E5)  for  h is  d isabi l i ty  of

BILATERAL CATARACT (OPTD), l t  is further stated that the

appl icant ,  out  of  h is  to ta l  serv ice,  has rendered 5 years ad 202

days of  embodied serv ice.  l t  is  a lso s tated that  even though h is

d isabi l i ty  was assessed at  40% for  l i fe  but  the Inval idment

Med ica l  Board  he ld  tha t  h i s  d i sab i l i t y  was  ne i the r  a t t r i bu tab le  to

nor  aggravated by mi l i tary  serv ice.  Therefore,  the PCDA (p)

A l lahabad  re jec ted  the  c la im fo r  d i sab i l i t y  pens ion  v ide  o rder

dated 3-11-2004.  Against  such refusal  to  grant  d isabi l i ty  pension,

the appl icant  preferred a f i rs t  appeal  dated 7-4-2005 which was

duly considered by the Army Hqrs and was re jected on 29-3-

2007.  The appl icant  preferred a second appeal  before the MoD,

but  that  too was re jected by the Govt .  on 20-10-2009.  l t  is

submi t ted  tha t  s ince  the  app l i can t  d id  no t  render  m in imum

qual i fy ing serv ice for  earn ing pension,  (served only  for  5 years

and 202 days of  embrodied serv ice) ,  he could not  a lso be granted

inva l idment  pens ion .  He  was  a lso  no t  en t i t l ed  to  d isab i l i t y

pension in  terms of  reg.  I73 of  Pension Regulat ions for  the

Army,  as accord ing to the Medical  Board,  the d isabi l i ty  suf fered

by  the  app l i can t  i n  h i s  eyes  was  ne i the r  a t t r i bu tab le  to  no r

aggravated by mi l i tary  serv ice even though percentage of

d isabi l i ty  was 40% for  l i fe .  He was however  paid a l l  o ther

ent i t lements as per  ru les in  November 2004.  Stat ing a l l  these,

the respondents have therefore prayed for  re ject ion of  the

app l i ca t ion .



7 .  Dur ing  the  course  o f  hear ing  Ms  Man ika  Roy ,  the  lea rned

advocate for  the appl icant ,  has submit ted that  at  the t ime of

entry  in to the serv ice,  the appl icant  was medical ly  examined and

was found to be f i t  i r r  a l l  respects and there was no defect  in  h is

eyes.  Dur ing the ent i re  embodied serv ice in  the TA,  the appl icant

a l l  a longwas  pos ted  in  F ie ld  Areas  in  J&K and  Nor th  Eas t  i n  a reas

of  counter ing insurgency operat ions,  which would have

contr ibuted to the ib id  d isabi l i ty  because cataract  could not  have

been ord inar i ly  developed at  young age unless subjected to

spec i f i c  hos t i l e  env i ronment .  The  app l i can t  has  s ta ted  in  pa ra  4 .5

o f  h i s  OA tha t  he  was  de ta i led  fo r  guard ing  v i ta l  pe t ro leum

insta l la t ions in  Nor th East ,  which could be one of  the reasons

that  caused such defects  in  h is  eyes.  She has a lso submit ted that

the Medical  Board has not  recorded any reason as to why the

disabi l i ty  suf fered by the appl icant  could not  be considered as

at t r ibutable to  or  aggravated by mi l i tary  serv ice.  She has pointed

ou t  tha t  i t  i s  due  to  the  nega t i ve  op in ion  g iven  by  the  med ica l

board  tha t  the  PCDA(P)  re jec ted  the  c la im fo r  d i sab i l i t y  pens ion .

She  has  a lso  s ta ted  tha t  the  appe l la te  au thor i t i es  d id  no t  a l so  go

in to  the  se rv ice  de ta i l s  o f  the  app l i can t  and  mechan ica l l y

re jected the appeals re ly ing on such negat ive repor t  by the

Inva l idment  Med ica l  Board  w i th  un-subs tan t ia ted  op in ion ,

8 .  Mr .  M in tu  Kurnar  Goswami ,  the  lea rned  advoca te  fo r  the

responden ts  has  con ten ted  tha t  the  op in ion  o f  the  Med ica l

Board which consis ts  of  exper t  doctors is  to  be g iven due

weightage as held by the Hon'b le Apex Court  in  a catena of

dec is ions .  He  has  a lso  po in ted  ou t  tha t  the  app l i can t  has  no t

cha l lenged  the  Med ica l  Board 's  op in ion  in  h i s  appea ls .  He  has

fu r the r  submi t ted  tha t  the  app l i can t  has  on ly  rendered  5  years

and 7 months of  embodied serv ice.  Therefore,  he is  a lso not

e l ig ib le  to  ge t  i nva l idment  pens ion  fo r  wh ich  m in imum 10  years



serv ice is  requi red.  Mr Goswami forecefu l ly  submits  that  in  v iew

of  the  c lea r  med ica l  op in ion  tha t  the  ib id  d i sab i l i t y  was  ne i the r

at t r ibutable to  nor  aggravated by mi l i tary  serv ice,  the appl icant

canno t  be  g ran ted  d isab i l i t y  pens ion  as  he  does  no t  fu l f i l l  t he

condi t ions st ipu lated in  the re levant  regulat ion i .e .  Reg,  I73 of

Pens ion  Regu la t ions .

9 .  We have  g iven  our  anx ious  though t  to  the  submiss ions

made by the ld ,  advo, :ate for  both par t ies.  We have a lso carefu l ly

perused  the  o r ig ina l  med ica l  board  p roceed ings  as  p roduced  by

the respondents.

10 . In  th i s  tase ,  i t  i s  und ispu ted  t l ' ra t  the  app l i can t  was

enro l led  in  TA on  17  Nov  1992  and  was  d ischarged  on  med ica l

g round  on  9  Jan  200 .1  (on  18 .1 ,03  as  per  app l i can t  v ide  para  4 .5

of  the OA).  l t  is  a lso admit ted that  t f re  appl icant  suf fered

"Bi la tera l  Cataract  (OPTD) in  the year  2002 for  which he was

operated in  both eves and thereaf ter  p laced in  low medical

ca tegory  E5  fo r  wh ich  the  med ica l  board  he ld  tha t  he  was  no t

su i tab le  fo r  fu r the r  se rv i ce  and  accord ing ly  he  was  d ischarged

under  TA Ac t  Ru le  1a(b ) ( i v ) .  l t  w i l l  be  appropr ia te  to  quo te  the

re levan t  p rov is ion  o f  i b id  ru le  L4  as  under  : -

" !4 .  Discharge-(a)  Every person enro l led shal l ,  on becoming
ent i t led to receive h is  d ischarge under  the Act  or  these ru les,
be  so  d i scha rged  w i t h  a l l  conven ien t  speed ,

(b )  Any  suc l ' r  person may be  d ischarged as  here ina f te r

prov ided on  any  o f  the  fo l low ing  grounds namely -

( i )  That  he  has  been conv ic ted  by  a  c r im ina l  cour t  o f  an

of fence pun ishab le  w i th  t ranspor ta t ion  or  impr isonment .

( i i )  That  he  has  in  f i l l i ng  up  any  fo rm prescr ibed by  these ru les

o r  o t h e r w i s e  f o r  t h e  p u r p o s e  o f  o b t a i n i n g  h i s  e n r o l m e n t  m a d e

any s ta tement  wh ich  was fa lse  and wh ich  he  knew to  be  fa lse

or  d id  no t  be l ieve  to  be  t rue .

( i i i )  That  h is  ser rv ices  are  no  longer  requ i red .

( iv)  That he is medical ly unf i t  for  fur ther service."



LL .  Obv ious ly ,  the  app l i can t  was  d ischarged  on  med ica l  g round

under ru le 14(b)( iv)  be ing found to be unf i t  for  fur ther  serv ice

placed in  medical  category E5 for  h is  eye problems.  l t  is  a lso not

in  d ispute that  the appl icant  rendered 5 years and 202 days of

embodied serv ice even though he was in  TA for  more than 10

years i .e .  f rom Nov 1992 to Jan 2003,  l t  may be noted that  in  TA,

persons are inducted on par t  t ime or  for  l imi ted per iod and not

on  regu la r  bas is .  Dur ing  embod iment  they  a re  requ i red  to  se rve

the  Army and  dur ing  d isembod iment ,  they  can  pursue  the i r  own

vocat ion.  l t  is  a lso a l 'act  on record that  the appl icant  was posted

in  f i e ld /C l  a reas  in  J  &  K  and  NE a lmos t  a l l  t h rough  h is  embod ied

serv ice.

1 2 , Before we proceed fur ther  to  examine the mer i t  o f

the  case ,  i t  w i l l  be  appropr ia te  to  cons ider  an  o ra l  ob jec t ion

ra ised  by  the  ld .  adv ' .  fo r  the  responden ts  regard ing  ju r i sd ic t ion

o f  th i s  T r ibuna l  to  a ,C jud ica te  the  i ssue .  By  re ly ing  on  an  ear l i e r

decis ion of  th is  Benc:h in  the case of  Major  Akhi l  Sr ivastava (OA

28 o f  2010)  dec ided  on  20 .8 .2013 ,  i t  i s  submi t ted  tha t  s ince  the

app l i can t  i s  a  d ischarged  so ld ie r  f rom TA,  th i s  T r ibuna l  has  no

jur isd ic t ion.  However,  we fa i led to understand the log ic .  In  OA 28

o f  2010 ,  the  app l i can t  cha l lenged  h is  d i scharge  f rom TA wh i le  he

was in  d isembodied stage.  By referr ing to Army Act ,  Sec.  2(1)  (e) ,

i t  was  he ld  tha t  the  app l i can t  the re in  cou ld  no t  be  sa id  to  be

governed under  the Army Act  as he was in  a d isembodied stage

dur ing  the  per iod  the  cause  o f  ac t ion  a rose .  There fo re ,  he  cou ld

no t  c la im any  re l i e f  f rom the  Armed Forces  T r ibuna l  under  the

prov is ion of  Sec,  2 of  the AFT Act ,  2007.  In  the present  case,

however ,  the appl i r :ant  was in  act ive serv ice in  an embodied

s tage  when  he  was  inva l ida ted  ou t  th rough  a  du ly  cons t i tu ted

medical  board.  l t  is ;  not  the case of  the respondents that  the

app l i can t  was  in  d i : sembod ied  s tage  a t  the  t ime  when  he  was

d ischarged  on  med ica l  g round .  There fo re ,  h i s  g r ievance  can  ve ry



wel l  be  ad jud ica ted  upon  by  th i s  T r ibuna l  i n  accordance  w i th

law.  Hence,  we cannot  accept  the object ion of  the respondents

in th is  regard which stands overru led.

13 .  The  ma in  g r ievance  o f  the  app l i can t  i s  tha t  even  though

he  was  d ischarged  on  med ica l  g round  dur ing  h is  embod iment

per iod,  he was not  granted any d isabi l i ty  pension on the ground

that  h is  d isabi l i ty  was nei ther  at t r ibutable to  nor  aggravated by

mi l i t a ry  se rv i ce  as  oprned  by  the  med ica l  board ,

1,4.  Now, as per  rerg.  325 of  Pension Regulat ions,  in  case of  TA

personne l  o f  O ther  Rank  ( l i ke  the  app l i can t ) ,  same ru les  a re

appl icable of  corresponding rank of  Army for  grant  of  d isabi l i ty

pens ion .  Thus ,  reg .  173  i s  app l i cab le  in  th i s  case  wh ich  s t ipu la tes

tha t  -

" t73 .  -  Un less  o therw ise  spec i f i ca l l y  p rov ided a  d isab i l i t y

pens ion  cons is t ing  o f  serv ice  e lement  and d isab i l i t y  e lement

may be  gran ted  to  an  ind iv idua l  who is  inva l ida ted  ou t  o f

serv ice  on  account  o f  a  d isab i l i t y  wh ich  is  a t t r ibu tab le  to  o r

aggravated  b1 '  6 i l i1ary  serv ice  in  non-bat t le  casua l ty  and is

assessed 20  per  cent  o r  over .  . . "

t 7 3 a .  -  I n d i v i d u a l s  w h o  a r e  p l a c e d  i n  a  l o w e r  m e d i c a l

ca tegory  (o ther  than 'E ' )  permanent ly  and who are  d ischarged

because o f  no  a l te rna t ive  employment  in  the i r  own

t rade/ca tegony su i tab le  to  the i r  low med ica l  ca tegory  cou ld  be

prov ided or  who are  unwi l l ing  to  accept  the  a l te rna t ive

employment  and who hav ing  re ta ined in  a l te rna t ive

appo in tment  a re  d ischarged be fore  comple t ion  o f  the i r

engagement ,  sha l l  be  deemed to  have been inva l ida ted  f rom

serv ice  fo r  th r :  purpose o f  the  en t i t lement  ru les  la id  down in

A p p e n d i x  l l  t o  t h e s e  R e g u l a t i o n s . "

15 .  l t  i s  the  spec i f i c  case  o f  the  responden ts  tha t  the  med ica t

board  has  c lea r l y  he ld  tha t  the  d isab i l i t y ,  w i th  wh ich  the

appl icant  had suf fered,  was not  at t r ibutable to  nor  aggravated

by mi l i tary  serv ice.  Therefore,  the appl icant  was not  e l ig ib le for

g ran t  o f  any  d isab i l i t y  pens ion  even  though  the  o ther  cond i t i ons



of  reg.  173 have been fu l f i l led,  l t  is  contended bythe ld .  adv.  for

the respondents that  the medical  op in ion is  rendered by exper ts

and therefore i t  has to be obeyed and cannot  be in ter fered wi th

by  the  cour t  o r  T r ibuna l  as  per  d i c tum o f  the  Hon 'b le  Supreme

Court .

Th is  s tand  o f  the  responden ts  i s  d i spu ted  by  the  ld .  adv .1 6 .

7 7 .

fo r  the  app l i can t  by  con tend ing  tha t  the  app l i can t  du r ing  h is

embod ied  se rv ice  was  a l l  a long  pos ted  in  f i e ld  a reas  l i ke  J  &  K

and N E Region for  counter  insurgency dut ies.  Accord ing to her

submiss ion ,  such  onerous  du t ies  have  con t r ibu ted  to  the

development  of  eye problem at  a very young age i .e .  35-35 (year

of  b i r th  is  1966) ,  The medical  board wi thout  going through th is

aspec t  has  ve ry  mechan ica l l y  he ld  tha t  the  d isab i l i t y  was  no t

at t r ibutable to  mi l i tary  serv ice.

I t  i s  t rue  tha t  med ica l  op in ion  i s  o rd ina r i l y  to  be  g iven

due  we igh tage  and  p r imacy  un less  any  th ing  con t ra ry  to  the

ru les is  brought  on record.  However,  in  a recent  decis ion in  the

case of Veer Pal Singh -vs- Secretary, Ministry of Defence, AIR

2013 SC 2828 i t  has heen held by the Hon'b le Apex Court  in  para

1 1  a s  u n d e r  : -

" ! ! .  Although, the Courts are extremely loath

to interfere with the opinion of the experts, there is

nothing l ike exclusion of judicial review of the decision

taken on the basis  of  such opin ion.  What  needs to be

emphasized is that the opinion of the experts deserves

respect and not worship and the Courts and other

judiciaUquasi- judicial forums entrusted with the task of

decid ing the d isputes re lat ing to premature

release/discharge from the Army cannot, in each and

every case, refuse to examine the record of the Medical

Board for  determin ing whether  or  not  the conclus ion

reached by i t  is  legal ly  susta inable."

18 .  Under  such  c i r cumstances ,  we  a re  requ i red  to  be

sc ru t in i ze  the  med ica l  board  p roceed ings  ca re fu l l y  fo r  the  l im i ted



purpose of  jud ic ia l  rev iew for  determin ing whether  or  not  the

conclus ion reached by i t  is  legal ly  susta inable.

In  th is  context ,  we may a lso refer  to  another  recent19 .

decis ion of  the Hon'b le Apex Court  in  the case of  Dharamvir

Singh -vs- UOI & Ors, AIR 2013 SC 2480. In that case, the

Hon 'b le  Apex  Cour t  by  ana lyz ing  En t i t l ement  Ru les  as  a lso  Gu ide

to Medical  Of f icers (Mi l i tary  Pension)  2002 has formulated the

fo l lowing two issues for  considerat ion : -

i) Whether a member of Armed Forces con be
presumed to hove been in sound physicol ond
mentol condition upon entering service in
absence of disobilities or diseose noted or
recorded ot the time of entronce?

i i ) Whether the oppellont is entitled for disability
penst'on?

20 .  The  Hon 'b le  Supreme Cour t  has  e labora te ly  d i scussed  the

s c o p e  o f  r u l e s  5 . 6 , 7 ( a ) ,  ( b )  a n d  ( c ) , 8 , 9  a n d  1 4 ( a ) ,  ( b ) ,  ( c )  a n d  ( d )

of  Ent i t lement  Rule: ; ,  1982 as a lso regulat ion I73 of  Pension

Regulat ions.  The Apex Court  a lso d iscussed the ef fect  o f  ear l ier

decis ion of  the Hon'b le Supreme Court  in  UOI & Ors -vs-  Keshar

Singh,  (2007)  12 SCC 675,  as a lso the case of  Om Prakash Singh -

vs-  UOI & Ors,  (2010)  !2  SCC 667.  The Apex Court  a lso

cons idered  ru le  42 i \  o f  Genera l  Ru les  o f  Gu ide  to  Med ica l

Off icers ( M i l i tary Perrsions) 2002.

ln  pa ra  28  o f  the  judgement  (supra )  i t  i s  he ld  as  under :

u28. A c'onjoint reading of various provisions,

reproduced above, makes it clear thot -

(i) Disability pension to be granted

who is invalidated from service
disobilitv which is attributable to
military service in non-battle

to an individual
on occount ol a
or aggravated by
cosualty and rs
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ossessed of 20% or over. The question whether a

disability is attributable or aggrovated by military

seruice to be determined under "Entitlement Rules

for Casuolty Pensionary Awards, 7982" of
Appendix-l I (Regulation 773)

(iil A member is to be presumed in sound physical and
mental condition upon entering seruice if there is no

note or record at the time of entronce. ln the event
of his subsequently being discharged from seruice
on medical grounds any deterioration in his health
is to be presumed due to service. [Rule 5 r/w Rule
14(b)l

(iii) Onus ol proof is not on the claimdnt (employee),

the corollary is that onus of proof that the condition

Ior non-entitlement is with the employer. A
claimdnt has o right to derive benefit of any
reasonoble doubt and is entitled for pensionary

benefit more liberally. (Rule 9).

(iv) lf o diseose is accepted to have been as having
arisen in service, it must olso be established thot
the conditions of military service determined or
contributed to the onset of the disease and that the
conditions were due to the circumstonces of duty in
militory seruice. [Rule 14@].

(v) lf no not'e of any disobility or diseose wos mode ot
the time of individual's occeptonce for military
service, s disease which has led to an individual's
discharge or deoth will be deemed to hove orisen in
service. l' rule 14(b)l

(vi) U medical opinion holds that the disease could not
have been detected on medical examinotion prior
to the acceptonce for seruice ond thot disease will
not be deemed to have orisen during service, the
Medical board is required to state the reasons.

[Rute 14(b)]

(vii) lt is mandatory for the Medicol board to follow
the guidelines laid down in Chapter ll of the "Guide
to Medical (Military Pension), 2002 - Entitlement :
General Principles", including paragraph 7, 8 and 9
as referred to above,"
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2t .  Af ter  expla in ing Rule 423 of  Guide to Medical

(Mi l i tary  Pensionsl  2002,  which deals  wi th at t r ibutabi l i ty

i t  has been observed by the Apex Court  in  para 25 of

j u d g e m e n t : -

Off icers

aspect ,

t h e  i b i d

o25. Therefore, as per rule a2i following
procedures to be followed by the Medical Board :

(i) Evidence both direct ond circumstantial
to be token into account by the Board and benefit of
reasonoble doubt, if dny would go to the individuol;

(ii) o disease which has led to on
individual's dischdrge or dedth will ordindrily be tredted
to have arisen in service, if no note of it was mode at
the time of individual's acceptance for service in Armed
Forces.

(iii) U the medical opinion holds thdt the disedse
could not have been detected on medicdl exdmination
prior to acceptance for service and the disease will not
be deemed to have been arisen during military service,
the Board is required to state the reason for the some."

2 2 . Therefore,  i t  is  crysta l  c lear  that  in  the case of

Dharamv i r  S ingh  (supra ) ,  the  Hon 'b le  Apex  Cour t  has  ma in ly

dea l t  w i th  the  ro le  and  du ty  o f  med ica l  board  in  assess ing  the

cond i t i on  o f  d i sab i l i t y  o f  the  ind iv idua l  w i th  reasons .  l t  has  been

ca tegor i ca l l y  po in ted  ou t  tha t  as  per  ru le  9  o f  En t i t l ement  Ru les ,

t982,  the "onus of  proof"  is  not  on the c la imant  and he shal l  not

be  ca l led  upon  to  p rove  the  cond i t i ons  o f  en t i t l ements  and  he

wi l l  ge t  any  bene f i t  o f  doub t .  In  o ther  words ,  the  c la imant  i s  no t

requ i red  to  p rove  h is  en t i t l ement  o f  pens ion  such  pens ionary

bene f i t  i s  to  be  g iven  more  l i be ra l l y ,  The  du ty  o f  the  med ica l

board  has  a lso  been  h igh l igh ted  in  tha t  dec is ion  as  rep roduced

above.

23 .  Keep ing  in  v iew the  a fo resa id  lega l  pos i t i on  enunc ia ted

by  the  Hon 'b le  Apex  Cour t ,  we  may  examine  the  med ica l  board

proceed ings  he ld  in  respec t  o f  the  p resen t  app l i can t .
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24. IMB was held on 15 Nov 2002 at  L51 MH. In  Par t  l l l  o f

the format ,  against  co lumn 1 where i t  is  to  be recorded as to

whether  the d isabi l i ty  ex is ted before enter ing serv ice,  i t  has

been  no ted  as  "No"  S im i la r l y  aga ins t  co lumn 2  (a ) (b )  and  (c )

where  i t  i s  to  be  op ined  whe ther  the  d isab i l i t y  i s  a t t r i bu tab le  to

serv ice or  aggravated,  etc ,  i t  is  c lear ly  wr i t ten "NO' .  However,

aga ins t  co lumn C i ,e ,  the  cause  o f  d i sab i l i t y ,  i t  i s  op ined  tha t  i t  i s

"const i tu t ional  d isorder . "  In  Par t  l l  where statement  of  the case

and personal  and fami ly  h is tory is  to  be recorded,  i t  is  s imply

wr i t ten that  "opin ion at tached".  However,  f rom the opin ion that

i s  a t tached  and  s igned  by  L t .  Co l .  A .K .Ja in ,  Gr ,  Spec ia l i s t  (Op th ) ,

nowhere the fami ly  l ' r is tory is  recorded.  l t  is  only  s tated that  i t  is

a case of B/L cataract (OPTD). The percentage is shown as 40%

for  l i f e ,  The  spec ia l i s ; t  has  no t  i nd ica ted  tha t  the  d isab i l i t y  was

cons t i tu t iona l  d i so rder  wh ich  the  board  has  op ined .  Bu t  no

reason  i s  g i ven  anywhere  to  ind ica te  as  to  how the  d isease  cou ld

have  occur red  a t  such  young  age .  There fo re ,  the  op in ion  o f  the

Board  to  the  e f fec t  tha t  the  d isab i l i t v  was 'cons t i tu t iona l

d iso rder '  i s  no t  suppor ted  by  the  spec ia l i s t ' s  op in ion .

25. As he ld  by  the  Hon 'b le  Apex  Cour t ,  i t  i s  du ty  o f  the

med ica l  board  to  c lea r l y  g i ve  reason  fo r  the  op in ion ,  espec ia l l y

when there was no note about  any such eye t rouble suf fered by

the  app l i can t  a t  the  t ime  o f  h i s  en ro lment .  The  med ica l  board

has  a lso  no t  ment ioned  tha t  such  eye  d iso rder  cou ld  no t  be

detected through rnedica l  examinat ion held at  the t ime of

enro lment .

26.  l t  wi l l  be apprropr ia te to  quote below the observat ions

the  Hon 'b le  Apex  Cour t  i n  pa ras  30-33  o f  the  ib id  dec is ion

u n d e r  : -

" 30. ln the present case it is undisputed that
no note of ony disease has been recorded at the time of

of

a s

appellont's acceptonce for military service, The
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respondents have failed to bring on record ony
document to suggest that the appellant was under
treatment for such o disease or by hereditary he is
suffering from such disease. ln absence of any note in

the seruice record at the time of acceptance of ioining
of oppellant it was incumbent on the part of the

Medicol Board to call for records and look into the sdme

before coming to an opinion that the disease could not

have been detected on medical examination prior to

the acceptance for military service, but nothing is on

the record to suggest that any such record was called

for by the Medical Board or looked into it ond no

reasons hove been recorded in writing to come to the
conclusion that the disability is not due to military
service. "

2 7 . A f te r  ca re fu l l y  go ing  th rough  the  med ica l  board

proceed ings ,  we  a re  o f  the  op in ion  tha t  the  med ica l  board  has

not  considered the case of  the appl icant  s t r ic t ly  in  accordance

wi th  the  gu ide l ines  enumera ted  in  the  "Gu ide  to  Med ica l

Of f i ce rs  (M i l i t a ry  Pens ion)  2OO2 and  has  ve ry  mechan ica l l y  g i ven

the i r  op in ion  wh ich  i s  no t  suppor ted  by  the  spec ia l i s t ' s  v iews .  In

such  c i r cumstances ,  we  a re  unab le  to  upho ld  the  med ica l

op in ion  tha t  the  ib id  d i sab i l i t y  o f  the  app l i can t  was  no t

at t r ibutable to  mi l i tary  serv ice and is  due to const i tu t ional

d isorder .  In  the absence of  any contrary mater ia ls ,  benef i t  o f

doub t  wou ld  go  to  t l re  d i scharged  so ld ie r  and  onus  o f  p roo f  l i es

st r ic t ly  on the respondents,  which is  mani fest ly  absent  in  th is

case.

28. S im i la r l y ,  f rom the  appe l la te  o rders ,  we  f i nd  tha t  the

sa id  o rders  were  passed  on ly  on  the  bas is  o f  the  ib id  med ica l

op in ion  w i thou t  l ook ing  in to  any  o ther  aspec ts .  In  such  v iew o f

the  mat te r ,  these  o rders  a lso  canno t  s tand  to  jud ic ia l  sc ru t iny .  l t

i s  t ime  and  aga in  he ld  by  the  Hon 'b le  apex  Cour t  tha t  the

appel la te author i ty  :should g ive reason for  i ts  decis ion which is

no t  ava i lab le  f rom the  record .  l t  s imp ly  re jec ted  the  appea l  on

perusal  o f  the "serv ice/medical  documents" .  Accord ingly ,  the
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appe l la te  o rders  d t ,  29 .3 .07  and  2 .6 .07  a lso  s tand  quashed .

29.  We take note of  the fact  that  the appl icant  was d ischarged

long back in  2003 and more than ten years have passed.  At  th is

stage,  i t  wi l l ,  perhaps,  not  be possib le to  re-assess the cause of

the  d isab i l i t y  i f  t he  case  i s  remanded  to  a  f resh  med ica l  board  fo r

considerat ion.  So far  as percentage of  d isabi l i ty  is  concerned,  i t  is

not  in  d ispute that  such percentage was assessed at  40% for  l i fe .

In  such  c i r cumstances ,  we  a re  o f  the  op in ion  tha t  i t  i s  a  f i t  case

where  th i s  T r ibuna l  shou ld  in te r fe re  and  re jec t  the  med ica l

board opin ion wi th regard to at t r ibutabi l i ty /aggravat ion issue,  As

a  consequence ,  i t  has  to  be  he ld  tha t  the  d isab i l i t y  o f  the

appl icant  was at t r ibutable to  or  aggravated by mi l i tary  serv ice

and thus,  he was ent i t led to d isabi l i ty  pension at  the rate of  40%

with rounding of f  berref i t  as appl icable under  the ru les.

30.  However,  we a lso take note of  the fact  that  a l though the

app l i can t  was  d ischarged  on  med ica l  g round  in  Jan  2003 ,  he

approached th is  Tr ibunal  only  in  201.3 i .e .  long ten years

therea f te r .  In  such  c i r cumstances ,  we  a re  o f  the  op in ion  tha t  the

benef i t  o f  d isabi l i ty  pension should be rest r ic ted to three years

pr io r  to  f i l i ng  o f  th i s  OA be fo re  th i s  T r ibuna l  on  18 .9 .13  i .e .  he

w i l l  be  en t i t l ed  to  g ran t  o f  d i sab i l i t y  pens ion  w .e . f .  1 .9 .2010 ,

31 .  In  v iew o f  the  fo rego ing ,  th i s  o r ig ina l  app l i ca t ion  s tands

al lowed on contest  but  wi thout  any costs,  by passing the

fo l low ing  d i rec t ions  as  in  subsequen t  pa ragraphs .

32. The  responden ts  a re  d i rec ted  to  sanc t ion  d isab i l i t y

pens ion  to  the  app l i can t  fo r  40% d isab lement  fo r  l i f e  w i th

round ing  o f f  bene f i t  as  per  ru les ,  w .e . f .  1 .9 .2010 .  Th is  o rder  be

imp lemented  inc lud ing  payment  o f  a r rea rs  w i th in  fou r  months

f rom the  da te  o f  commun ica t ion  o f  th i s  o rder .  In  de fau l t ,  t he

responden ts  sha l l  be  l i ab le  to  pay  in te res t  @ 9% per  annum on

the  admiss ib le  dues  to  the  app l i can t .

33.  Let  the or ig inal  records be returned to the respondents
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on proper  recelpt .

34.  Let  a p la in copy of  the

Tr ibunal  Of f icer  be furn ished

usua l  fo rma l i t i es .

(LT .  GEN K.P .D,SAMANTA)
M EM BER(A)

order  duly  counters igned by the

to both s ides on observance of

(JUSTICE RAGHUNATH RAY)
M EM BER(J )


