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M r .  S u m a n  B a s u ,  l d .  a d v .  a p p e a r s  f o r  t h e  a p p l i c a n t .  M r .

M i n t u  K u m a r  G o s w a m i ,  l d .  a d v .  i s  p r e s e n t  o n  b e h a l f  o f

r e s p o n d e n t s  1 t o  3 .  N o n e  a p p e a r s  f o r  p r i v a t e  r e s p o n d e n t s  4  a n d

5 .  T h e  a p p l i c a t i o n  i s  t a k e n  u p  f o r  h e a r i n g '

The app l ican t  i s  A  serv ing  co lone l  f rom In fan t ry  (JAKLI ) ,  who

w a s  p o s t e d  i n  K o l k a t a  w h e n  h e  f i l e d  t h i s  a p p l i c a t i o n '  P r e s e n t l y ,

h e  h a s  b e e n  p o s t e d  o u t  o f  K o l a k t a  b u t  i s  p u r s u i n g  t h e  c a s e  s i n c e

i t  w a s  f i l e d  i n  t h i s  K o l k a t a  B e n c h  o f  A F T  b e f o r e  l e a v r n g  a n d  i n

s u c h  c i r c u m s t a n c e ,  t h i s  a p p l i c a t i o n  i s  q u i t e  i n  o r d e r  w i t h  r e g a r d

to  te r r i to r ia l  j  u r i sd ic t ion .

T h e  c a s e  i n  b r i e f  i s  t h a t  t h e  a p p l i c a n t  d i d  n o t  g e t  h i s

promot ion  to  the  rank  o f  Br igad ie r  and be ing  aggr ieved he  f i led  a

n o n - s t a t u t o r y  c o m p l a i n t  o n  0 3 . 0 9 . 2 0 0 9  ( a n n e x u r e - B )  w h i c h  w a s

re jec ted  by  the  Ch ie f  o f  the  Army Sta f f  v ide  order  d t .  3 'd  Sept

2 0 0 9  ( a n n e x u r e - B ) .  B e i n g  d i s s a t i s f i e d ,  t h e  a p p l i c a n t  p r e f e r r e d  a

s ta tu to ry  compla in t  on  24  Mar  2010 (annexure-D)  be fore  the

cent ra l  Govt .  in  the  MoD,  wh ich  too  was re jec ted  v ide  order  d t '

1 8  O c t  2 0 1 0  ( a n n e x u r e - E )  o n  t h e  g r o u n d  t h a t  h e  c o u l d  n o t  b e

e m p a n e l l e d  f o r  p r o m o t i o n  b e i n g  l o w  i n  c o m p a r a t i v e  m e r i t .
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both  the  COAS and Cent ra l  Govt .  and car r ied  ou t  in t rospec t ion

and came down to  one ACR cover ing  the  per iod  25  Mar  2005 to

27 Jun 2005.  The app l ican t ,  as  i t  appears  f rom the  averments

made in  the  OA,  was o f  the  v iew tha t  he  had reasons  to  be l ieve

t h a t  t h e  i b i d  A C R  w a s  n o t  i n  a c c o r d a n c e  w i t h  h i s  o v e r a l l  p r o f i l e

and,  there fore ,  needed to  be  in te r fe red  w i th  s ince  in  a  very

compet i t i ve  env i ronment  o f  p romot ion  w i th in  the  Army,

espec ia l l y  in  h igher  ranks ,  even a  depress ion  o f  box  grad ing  f rom

9 to  B  or  8  to  7  in  ACR wou ld  make a  huge d i f fe rence.  Be tha t  as

i t  m a y ,  t h e  a p p l i c a n t  f i l e d  a n o t h e r  s t a t u t o r y  c o m p l a i n t  o n  2 5  N o v

2 0 1 0  ( a n n e x u r e - F )  t o  t h e  G o v t .  o f  l n d i a  i n  t h e  M o D  c h a l l e n g i n g

the  ib id  ACR fo r  the  per iod  f rom 25 Mar  05  to  27  Jun 05 .

We f ind f rom the records that  the said s tatutory compla int

was re tu rned by  the  MS Branch v ide  the i r  le t te r  d t '  8 ' I2 '20 I0

( A n n e x u r e - A )  o n  t h e  g r o u n d  t h a t  s i n c e  t h e  g r i e v a n c e  o f  t h e  I

a p p l i c a n t  w a s  b a s e d  o n  a p p r e h e n s i o n  i t  w a s  n o t  t e n a b l e .

Accord ing ly ,  the  compla in t  was  no t  fu r ther  p rocessed.  Thus ,

mer i t  o f  th is  compla in t  was  no t  gone in to  e i ther  by  the  MS

Branch or  by  the  MoD as  i t  appears  f rom the  record .  A t  th is

s tage,  we observe  tha t  th is  le t te r  d t .8 .12 .201 '0  a t  annexure-A,  by

w h i c h  t h e  a p p l i c a n t ' s  s t a t u t o r y  c o m p l a i n t ,  w h i c h  w a s  a d d r e s s e d

to  the  MoD,  was re jec ted  by  MS Branch,  does  no t  appear  to  be

i n  o r d e r  s i n c e  M S  B r a n c h  i . e .  M i l i t a r y  S e c r e t a r y ' s  B r a n c h  i s  a n

i n t e r m e d i a r y  a u t h o r i t y  r e p r e s e n t i n g  t h e  C O A S '  I n  o u r  c o n s i d e r e d

o p i n i o n ,  t h e  s t a t u t o r y  c o m p l a i n t  s h o u l d  h a v e  g o n e  t o  t h e  M o D

w i t h  w h a t e v e r  c o m m e n t s  f r o m  M s  B r a n c h  o r  c A B  ( c o m p l a i n t

Adv isory  Board)  work ing  under  the  coAs and therea f te r  a

dec is ion  whether  to  re jec t  i t  on  techn ica l  g round or  on  mer i t

s h o u l d  h a v e  b e e n  l e f t  t o  t h e  M o D  t o  w h o m  t h e  c o m p l a i n t  w a s

addressed to  be ing  s ta tu to ry  in  na ture ,  as  per  p rov is ion  o f  law '

There fore ,  re jec t ion  o f  the  compla in t  a t  in te rmed iary  s tage by
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app l i can t ,  as  emphas ized  by  Mr .  Suman Basu  dur ing  h is  o ra l

submiss ion  as  we l l .  W i th  a l l  doors  c losed ,  the  app l i can t  has

approached th is  Tr ibunal  to  seek re l ie f  and get t ing the ib id  ACR

expunged or  removed on the grounds as ment ioned in  the oA.

Before we go in to the mer i t  o f  the case,  we are qui te

c o n v i n c e d  t h a t  t h e  U O I  ( M o D )  h a s  n o t  h a d  a  f a i r  o p p o r t u n i t y  t o

look  in to  the  s ta tu to ry  compla in t  made by  the  app l ican t

c h a l l e n g i r r g  t h e  i b i d  C R  f o r  t h e  p e r i o d  2 5  M a r  0 5  t o  2 7  J u n  0 5 '

B e s i d e  a p p r e h e n s i o n ,  a s  o p i n e d  b y  t h e  M S  B r a n c h  v i d e

annexure-A,  we f ind  f rom the  records  tha t  there  is  a  document

d t .  0 1 . 0 6 . 0 5  ( a n n e x u r e - l )  w h i c h  i s  a  c o u n s e l i n g  l e t t e r  b y  t h e

R e v i e w i n g  O f f i c e r  ( G O C  - M a j  G e n .  P . C . K h a r b a n d a )  a d d r e s s e d  t o

the  app l ican t ,  wh ich  though adv isory  in  na ture  w i th  regard  to  h is

o f f i c ia l  func t ions ,  bu t  the  conten ts  a lso  communica ted

d isp leasure  o f  the  GOC as  is  seen f rom the  ib id  le t te r '  That

shou ld  be  cons idered as  enough documentary  ev idence to  g ive

I  r i se  to  the  g r ievance  s ince  the  ib id  AcR was  in r t i a ted  on ly  on  27

Jun 2005 whereas th is  le t ter  was issued on 1"  Jun 2005.

Be  tha t  as  i t  may ,  Mf .  Goswami  submi ts  tha t  the  app l i can t

has not  prayed for  quashing of  th is  le t ter  of  MS Branch dt '

10.I2.20I0 (annexure-A). Therefore, i t  wi l l  not be appropriate

for  the Tr ibunal  to  in ter fere wi th the same'

H a v i n g  h e a r d  t h e  l d .  a d v o c a t e s  f o r  b o t h  s i d e s  a n d  h a v i n g

g o n e  t h r o u g h  t h e  d o c u m e n t s  p l a c e d  o n  r e c o r d  i n c l u d i n g  t h e

or ig ina l  ACRs tha t  have been produced be fore  us ,  we are  o f  the

cons idered v iew tha t  fo r  render ing  ho l i s t i c  jus t i ce  to  the

a p p l i c a n t ,  i t  w i l l  b e  f i t  a n d  p r o p e r  t o  a l l o w  t h e  M o D  t o  e x a m i n e

t h e  c a s e  t r e a t i n g  t h i s  o A  a s  a  s t a t u t o r y  c o m p l a i n t  a n d  d i s p o s e  o f

t h e  s a m e  w i t h i n  a  s p e c i f i e d  t i m e  f r a m e  s i n c e  t h e  a p p l i c a n t  i s  a

serv ing  co lone l  and as  submi t ted  by  Mr .  Basu,  the  ld .  adv .  fo r  the

app l ican t  tha t  th is  impugned ACR wou ld  a f fec t  h is  p romot ion
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and future career  prospects.  Keeping th is  aspect  in  mind,  we are

not  inc l ined  to  in te r fe re  w i th  th is  ACR on mer i t  a t  th is  s tage

un less  the  MoD in  the  f i rs t  ins tance cons ider  the  mat te r  in  the

manner  s ta ted  above and d ispose o f  the  s ta tu to ry  compla in t  in  a

f a i r  a n d  j u d i c i o u s  m a n n e r  i n  a c c o r d a n c e  w i t h  r u l e s '  S u m m a r y

d i s m i s s a l  o f  t h e  c o m p l a i n t  b y  a n  i n t e r m e d i a r y  a u t h o r i t y  o n l y  o n

t h e  g r o u n d  t h a t  i t  i s  b a s e d  o n  a p p r e h e n s i o n  i s  n o t  p r o p e r  s i n c e

t h e  c o m p l a i n t ,  i n  o u r  v i e w ,  i s  w e l l  s u p p o r t e d  b y  m a t e r i a l  w h i c h  i s

a v a i l a b l e  a t  a n n e x u r e - l  a s  i n d i c a t e d  a b o v e '

A l t h o u g h ,  t h e  a p p l i c a n t  h a s  n o t  c h a l l e n g e d  t h e  o r d e r  d t .  0 B

Dec 2O1O (annexure-A) ,  bu t  fo r  the  sake o f  jus t i ce  and in  v iew o f

our  fo rego ing  observa t ion ,  i t  i s  necessary  to  quash th is  o rder '

In  the  resu l t ,  the  app l ica t ion  is  a l lowed in  par t  on  contes t  by

issu ing  the  fo l low ing  d i rec t ions  : -

i ) The order  d t .  08  Dec 2010 (annexure-A)  be  hereby

s e t  a s i d e .

Respondent  No.  1  i .e .  Secre tary ,  MoD is  d i rec ted  to

t rea t  the  present  oA as  a  s ta tu to ry  compla in t  o f  the

app l ican t  and d ispose i t  o f  w i th in  90  days  f rom the

date  o f  rece ip t  o f  a  copy  o f  th is  o rder ,  in  accordance

w i t h  r u l e s .

F o r  t h e  p u r p o s e ,  t h e  a p p l i c a n t  i s  d i r e c t e d  t o  s u b m i t

a  representa t ion  a long w i th  copy  o f  the  app l ica t ion

i n c l u d i n g  a l l  a n n e x u r e s ,  r e p l i e s  e t c .  t o g e t h e r  w i t h  a

c o p y  o f  t h i s  o r d e r  t o  t h e  r e s p o n d e n t  N o '  1  w i t h i n

two weeks  f rom date .  He is  a lso  a t  l iber ty  to  submi t

a n y  o t h e r  m a t e r i a l s  a s  m a y  b e  d e e m e d  f i t  a n d

proper  a long w i th  h is  representa t ion  to  respondent

No.  L .  A  copy  o f  h is  representa t ion  sha l l  a lso  be

furn ished to  the  OlC,  Lega l  Ce l l ,  HQ,  Benga l  Area ,  fo r

o n w a r d  t r a n s m i s s i o n  t o  r e s p o n d e n t  N o .  1  f o r  t i m e l y

c o m p l i a n c e  o f  t h e  o r d e r .
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i v )  A f te r  cons ider ing  the  s ta tu to ry  compla in t  as  per  our

d i rec t ion  a t  ( i )  above,  the  dec is ion  ar r i ved  thereon

b e  a l s o  c o m m u n i c a t e d  t o  t h e  a p p l i c a n t  i m m e d i a t e l y .

v )  Be i t  no ted  tha t  we have no t  gone in to  the  mer i t  o f

the  case.

v i )  There  w i l l  be  no  order  as  to  cos ts '

The or ig ina l  ACRs e tc .  be  re tu rned to  the  respondents  in  a

sea led  cover  on  proper  rece iP t .

Le t  a  p la in  copy  o f  the  order  du ly  counters igned by  the

Tr ibuna l  Of f i cer  be  fu rn ished to  bo th  s ides  on  observance o f  due

formal i t ies .

( L T .  G E N  K . P . D . S A M A N T A )

M E M B E R ( A )

(JUSTICE RAGHUNATH RAY)

M E M B E R ( J )


