
A P P L T C A N T  ( S )

R E S P O N D E N T  ( S )

Lega l  Prac t i t ioner  o f  app l i can t

M r s .  S o n a l i  D a s

NOTES OF THE REGISTRY

FORM NO -  4

(SEE RULE 11 (1}

TNfHE nRMEp FORCES T

ORDER SHEET

APPLTCATION No : T A 169/2010 (WP-C 12463/2009)

Pra fu l la  Chandra  Behera

U n i o n  o f  l n d i a  &  2  O r s

Lega l  Prac t i t ioner  fo r  Respondent  (s )

M r .  A n a n d  B h a n d a r i

ORDERS OF THE TRIBUNAL

Mrs .  Sona l i  Das ,  l d .  adv .  appears  fo r  the  app l i can t .  Mr .

Anand  Bhandar i ,  l d .  adv .  appears  on  beha l f  o f  the  responden ts .

The TA is  taken up for  hear ing.

Mrs.  Das puts forward her  case which is  br ie f ly  that  the

appl icant  was enro l led in  the Army on 6tn Feb 1978 in  the Assam

Reg iment .  He  was  t r i ed  by  a  summary  cour t  mar t ia l  i n  wh ich  he

was convic ted and awarded punishment  of  d ismissal  f rom

serv ice and three months '  Rl .  Accord ingly ,  he was d ismissed

w.e. f .  24.5.94.  Thereaf ter  he remained at  home and has not

been receiv ing any pension,  a l though,  as submit ted by Mrs.  Das,

the  app l i can t  had  more  than  15  years  o f  qua l i f y ing  se rv ice  to

make  h im e l ig ib le  fo r  pens ion .  She  fu r the r  submi ts  tha t  the

appl icant  was t r ied by the SCM and punished wi th the aforesaid

punishment  for  an of fence u/s  39(b)  of  Army Act  for  overstayal

on leave which is  not  a very ser ious of fence,  a l though she admits

that  there were two other  prev ious occasions when he had

overstayed leave for  which he was summar i ly  deal t  wi th  and was

awarded  pun ishment .  Mrs .  Das  submi ts  tha t  Reg .  113  o f  Pens ion

Regulat ions which is  quoted below c lear ly  prov ides for  non-grant



of  pension,  in  case an army personnel  is  d ismissed f rom serv ice

but  there is  a lso prov is ion that  where the Pres ident  of  Ind ia

cou ld  be  p leased  to  sanc t ion  h im pens ion .

" 1 1 3  ( a )  A n  i n d i v i d u a l  w h o  i s  d i s m i s s e d  u n d e r  t h e

prov is ions  o f  the  Army Act ,  i s  ine l ig ib le  fo r  pens ion  or

gra tu i ty  in  respec t  o f  a l l  p rev ious  serv ice .  In  except iona l

cases, however,  he f f iay,  at  the discret ion of  the

Pres ident  be  gran ted  serv ice  pens ion  or  g ra tu i ty  a t  a  ra te

not  exceed ing  tha t  fo r  wh ich  he  wou ld  have o therw ise

q u a l i f i e d  h a d  h e  b e e n  d i s c h a r g e d  o n  t h e  s a m e  d a t e . "

Mrs.  Das admits  that  the appl icant  was not  aware of  such

provis ion and,  therefore,  he made no ef for ts  to  apply  for

pens ion .

The appl icant  f i led a wr i t  pet i t ion before the Hon'b le Or issa

High cour t  be ing wP (c )  1246312009 which has s ince been

transferred to th is  Tr ibunal  under  operat ion of  Sec.  34 of  the AFT

Act, 2007 and has been renumbered as TA1'691201'0.

Mrs.  Das submits  that  appl icant  has no gr ievance wi th

regard to the punishment  awarded to h im by t ry ing h im through

a SCM for  an of fence u/s  39(b)  of  Army Act .  But  h is  gr ievance is

that  as a consequent ia l  resul t ,  fur ther  punishment  by way of

s toppage of  pension by means of  a non-statutory regulat ion l ike

Pens ion  Regu la t ions ,  as  rev ised  (PR 113(a )  has  a lso  been

imposed ,  wh ich  i s  aga ins t  the  p r inc ip les  o f  na tu ra l  j us t i ce ,

she fur ther  expla ins that  as per  Army Act  71(h)  the summary

Court  Mart ia l  could have awarded h im punishment  of  for fe i ture

of  serv ice for  pension but  they decided not  to  do so because that

would have been far  more harsh than what  is  perhaps prov ided

for  in  Sec.  39 of  the Army Act .  The point  that  she has re i terated

is  that  s toppage of  pension through an adminis t rat ive order  by

invoking non-statutory regulat ion,  which,  in  fact  enhanced the



I  l uO ic ia t  pun ishment  tha t  has  been
I
I  acceotable.  Moreover ,  she submits

awarded to

that  no show

before such

him, is  not

cause not ice

pens ion  wasi  was  a lso  se rved  on  the  aPPl i can t

stopped.

l -o  fur ther  but t ress her  points ,  she has drawn our  at tent ion

the fo l lowing c i ta t ions : -

Sodh i  GS Maj  - -vs -  UOI  -  )1994)  Supp (2 )  SCC 173

Vohra  PS,  Co l .  -vs -  UOl ,  P  & H H igh  Cour t ,  CWP

s608/91

Bi j i  Ab tar  S ingh L t .  Co l  -vs -  UOI  ,  1994(8)  SLR 159 P & H

Kler  Hardev  S ingh Ex  Maj  Gen -vs-  UOl ,  1980 SU I72

Reg.  3  &  4  Pens ion  Gra tu i tY

Gangeshwar  Ua i tha  (Ex  Hav)  -vs -  UOl ,  TA 92 o f  2010

decided 10 Jan 2O1J by Kolkata Bench of

AFT(unrepor ted)

Mr.  Anand  Bhandar i ,  l d .  adv .  appear ing  fo r  the  responden ts

whi le  agreeing wi th the factual  aspects,  has submit ted that  in

paret  !2  of  the A/O the respondents have very c lear ly  s tated that

the appl icant  had rendered 16 years and 86 days of  to ta l  serv ice

of  which he has 442 daVs of  non-qual i fy ing serv ice.  Therefore,

tota l  serv ice that  was rendered by the appl icant  comes to 15

years and 12 days.  However,  Mr.  Bhandar i  submits  that  even

ther r  the  app l i can t  i s  no t  en t i t l ed  to  any  pens ion  because  under

the prov is ion of  Reg 113(a)  of  PR, he is  ine l ig ib le for  pension

having been d ismissed f rom serv ice by an order  of  a  Summary

Court  Mart ia l .  He fur ther  submits  that  in  para 1 '4 of  h is  A/O i t  has

been stated that  perrs ion rs  not  a bounty or  char i ty '  The

app l i can t  mus t  f i r s t  be  e l ig ib le  fo r  pens ion  as  per  Pens ion

ReB;ulat ions to ent i t le  h im to receive such pension '

For  th is  purpose,  he has a nnexed a copy of  Pension

Reglu lat ion 113(a)  (unrev ised)  as par t  o f  h is  A/O at  Annexure-C3'

Ther  rev ised pension regulat ion 113(a)  has a l ready been quoted

abclve to which Mr,  Bhandar i  has no object ion.

i i i )

iv)

v )

v i )
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Mr.  Bhandr i  has submit ted a copy of  the the judgement

the Hon'b le Supreme Cclur t  repor ted in  AIR 1996 SC 845 (UOl

Ors -vs-  R.K.L.D Azad and another  decis ion of  Pr inc ipal  Bench

AFT in TA tt l  of 2010 (Nand Lal -vs- UOI & Ors) decided

29.4.2010 ( u n re ported )

of

&

of

o n l

Mr.  Bhandar i ' s  con ten t ion  i s  tha t  the  app l i can t  was  we l l

w i th in  h is  r i gh t  to  app ly  to  the  Pres iden t  o f  Ind ia  o r  the

delegated author i ty  pray ing for  grant  of  pension s ince pension

was stopped under  the prov is ion of  Pension Regulat ion 113(a) .

Unfor tunate ly ,  he has taken no such step.  Therefore,  at  th is

stage,  the respondents cannot  be held responsib le for  s toppage

of  h is  pension.  Mr.  Bhandar i  fur ther  submits  that  the

respondents have acted absolute ly  in  accordance wi th ru les and

wi th in the prov is ion of  Pension Regulat ions and have commit ted

no  i l l ega l i t y  i n  any  manner .

As regards non service of show cause notice before

stoppage of  pension,  Mr.  Bhandar i  submits  that  there is  no

prov is ion wi th in the ru les and regulat ions to serve a show cause

not ice before denying pension to a person who is  d ismissed f rom

serv ice af ter  convic t ion through a cour t  mart ia l  proceedings,

which is  the case in  th is  TA.

Mrs.  Das,  however ,  has rebut ted the submiss ion of  Mr.

Bhandar i  by contending that  a l though pension may not  be a

char i ty  or  bounty but  i t  is  par t  o f  serv ice condi t ions to receive

pension on complet ion of  pensionable serv ice.  She a lso submits

that  there may not  be any prov is ion to serve show cause not ice

before s toppage of  pension under  reg.  113(a)  of  PR, but  when

such  adrn in i s t ra t i ve  ac t ion  i s  taken  wh ich  ac tua l l y  enhances  the

jud ic ia l  p ronouncement  upon  conv ic t ion ,  then  in  such  case ,

p r inc ip le  o f  na tu ra l  j us t i ce  demands  tha t  an  oppor tun i t y  shou ld

be g iven to the af fectec l  ind iv idual  before tak ing away h is  r ight  to

pension which he has earned af ter  having put  in  more than 15



years of  serv ice.  Moreover ,  as is  ev ident  f rom the or ig inal  SCM

proceedings,  that  have been submit ted before th is  cour t ,  the

character  of  the appl icant  has been cer t i f ied as "very good

i r respect ive of  the t r ia l "

We have heard both s ides in  deta i l .  Before we could reserve

the mat ter  for  f ina l  order ,  Mr.  Bhandar i  pays for  some t ime to

go through the judgements that  have been c i ted by Mrs '  Das and

also to present  h is  case fur ther  wi th regard to the quest ion of

necessi ty  of  serv ing show cause not ice when pension is  s topped

on account  of  d ismissal  by a cour t  mart ia l  as prov ided for  in

pens ion  regu la t ions  113(a ) .

Uncler  such c i rcumstances,  le t  th is  mat ter  be adjourned t i l l

3 .4.14 for  fur ther  hear ing and be l is ted as specia l ly  f ixed mat ter .

The ld .  advocates for  both par t ies are at  l iber ty  to  submit  wr i t ten

notes of  arguments on the next  date.

Let  a p la in copy of  the order  duly  authent icated by the

Tr ibunal  Of f icer  be furn ished to both s ides on observance of  due

formal i t ies

(LT.  GEN K.P.D.SAMANTA)

M E M B E R ( A )

(JUSTICE RAGHUNATH RAY)

M E M B E R ( J )


