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Order Sl .  No. :  I  t ' Dated: '12.02.20'.14

lv l r .  B.P.Subba,  lc l .  adv.  is  present  1 'or  the appl icant .  l \1rs '

s .K.Bhat tacharyya,  ld .  adv.  appears for  the respondents '  or ig inal

docunrents re lat ing to the Release Mer l ica l  Board proceeding

that  was held on 5.4.05 was producer j  by the respondents on

8.8.13i  and has been kept  in  the safe custody s ince then.  Mr '

Subbar,  on our  permiss ion,  has inspected the documents in  open

cour t  today.  The respondents have a lsc l  submit ted the or ig inal

copy  o f  the  AFMSI -2A wh ich  i s  the  in i t i a l  med ica l  examina t ion

repor t  o f  the appl icant  held at  the t ime of  recru i tment '  Let  i t  a lso

be kept  wi th  the record.

In th is  par t icu lar  case we f ind that  the appl icant  who was

enrol led in  the Regiment  of  Ar t i l lery  1190 Medium Regiment  on

23.3.84 was d ischarged f rom serv ice on 1 '8.05 af ter  complet ion

of  approx imate ly  2I  years of  serv ice which wel l  be low the

prescr ibed span of  serv ice of  a  Havi ldar  which is  22 years

extendable by 2 years.  Under the c i rcumstances,  at  the outset ,

we are of  the v iew that  th is  is  a case where the serv ice o1 ' , the

app l i can t  has  been  cu r ta i l ed  fo r  be ing  in  a  lower  med ica l

category than SHAPE 1 in  accordance wi th prov is ion of  l \ rmV 
1
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OtO.r +O of 1g3g i . tOlt 6gnf rr ' . t t* i t f '  ,Att"y Rrle 1:t: l t f  f  t l t , [- ' l

Be that  as i t  may,  i t  would appear  that  in  the case of  inval idment ,  I

the aprp l icant  ought  to  have been d ischarged under  ru le

13(3 ) ( l l l ) ( i i i )  t h rough  an  lnva l idment  med ica l  board  and  no t  to  l ce

t reated as rJ ischarged on a gener ic  condi t ion l ike Army Rule

13(3)( l l l ) (v)  which is  actual ly  meant  for  "a l l  o ther  c lasses of

d ischarge" .  Therefore, ,  th is  is  the f i rs t  quest ion which the

respondents are requi red to c lar i fy  thrgugh a supplementary

aff idavit  by the next date.

T h e  s e c o n d  i s s u e  i s  w i t h  r e g a r d  t o  m a n n e r  i n  w h i c h  t h e

app l ican t  was  p laced be fore  the  RMB a t  the  t ime o f  d ischarge

and no t  be fore  a  lnva l ida t ing  Med ica l  Board  ( lMB)  wh ich  shor ' r ld

have taken p lace  because the  app l ican t  was  inva l ida ted  ou t  o f

service before complet ion of  h is terms of  service'  Moreov'er,

when a  person is  to  be  pu t  be fore  the  R,N lB,  then the  impress ion

tha t  the  med ica l  board  ge ts  tha t  the  person is  to  be  re leased on  t

normer l  complet ion of  terms of  engagernent ;  but  i t  is  rout ine for

h im tc l  be brgught  before a RMB for  the purpose of  ascer ta in ing

wi th regard to at t r ibutabi l i ty /aggravat ion aspect  and percentage

of  d is i lb lement .  The nredica l  author i t ie : ;  in  the instant  c?se coUld

never  been  under  the  impress ion  tha t  th i s  pa r t i cu la r  app l i can t

was actual ly  being inval idated out  of  serv ice for  being in  a

s1H1A1P1Ez Had  th i s  been  made c lea r  to  them,  then  the  mec l i ca l

author i t ies would have opined whether  pure ly  on mecl ica l

condi t ion the appl icant  was f i t  to  be inval idated out  or  be

reta ined.

This  aspect  gets fur ther  magni f ier j  when we consider  that

the medical  category of  the appl icanr t  was actual ly  E2 (P) ;

implr , , ipg that  he is  f i t  in  a l l  o ther  categor ies of  s1H1A1Pt but  only

wi th regard to v isual  acui ty  he is  p lerced in  a very min imal

category of  E2 on account  of  cataract  development  that  was

oper;ated upon.  We a lso observe f rorn the records that  th is



l - .ppl i*nt,  *f 'o f ' rO bteV 21 years of te*i . .  t"O U.iow the age

of  45 years has developed such cataract  in  h is  eyes wi thout  arny

his tory of  in jury or  d isease as is  ev ident  f rom the record p laced

before us. Therefore, i t  definitely needs special investigation by

the medical  author i t ies as to how can cataract  develop at  such

ear ly  age i f  not  aggravated due to exter ior  condi t ions of  serv ice

or  having suf fered f rom any d isease on account  of  serv ice or

in jury rcn that  account .  This  aspect  a lso r reeds to be c lar i f ied in

the S/A wi th appropr ia te medical  advice by the respondents by

the ne:xt date.

we,  however ,  are of  the v iew that  th is  is  a case were a

t ra ined Ophthalmologis t  f rom the Army should be present

before the cour t  to  expla in the possib le reason why a pers;on

with E:2 category on account of cataract is unfi t  for further

serv ice in  the army and h is  possib le enrp loyabi l i ty  rest r ic t ions

s ince RMB does not  ind icate any rest r ic t ic ,n in  the instant  case '  In

the ngrmal  cc lurse,  a person wi th E2 is ,considered f i t  for  serv ice.

ln  fact  E-2 is  a promotable category as l rer  ru les.  This  aspect  e l lso

needs to be r : lar i f ied,  s ince usual ly ,  as s t tbmi t ted by Mr.  Subba,

persons with E2 category are considered f i t  for duties not

requi r ing good v isual  acui ty  by both eyes.  The appl icant ,  as per

h im,  was f i t  for  a l l  dut ies and was a lso d ischarg ing such dut ies

very wel l  both in  f ie ld  and Peace'

we also observe from the A/o that a show cause notice

was i rssued to the appl icant  before h i : ,  r l ischarge on 19 '2 '0 l i  to

whicl"r the applicant is stated to have given his reply'  However,

th is  s tatement  is  not  suppor ted k ly  any documents.  The

respcrndents are d i rected to produce suppor t ing documents in

or ig i r ra l  by the next  date.

Having d iscussed a l l  the above aspects wi th regarc l  to

d ischarge/ inval idment  of  the appl icant ;  o ther  issues wi th regard

to ent i t lement  on d isabi l i ty  pension shal l  be decided af ter  the
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next  day 's  hear ing when the issues as ra lsed today are c lar i f ied

through S/A and appropr ia te submiss ion made by an exper t  as

indicated above.  We d i rect  the respondents to  ensure presence

of  an Ophthalmologis t  on the next  date l  to  expla in the technica l

aspects.

Let the matter be f ixed for hearing on 73.4.14'

Let  a p la in copy of  the order  duly  counters igned by the

Tr ibunal  Of f icer  be furn ished to both s ides on observance of  due

procedure.

( L T .  G E N  K . P . D . S A M A N T A )

M E M B E R ( A )

(JUSTICE RAGHUNATH RA.Y)

M E M B E R ( J )


