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ORDERS OF THE TRIBUNAL

Mr' Asok xr. etr.gth. adu;r"rrr *th Mr. t"tr,"..,ra
l d .  adv .  appears  fo r the  app l i can t .  The  app l i can t  i s  a l so  p resen t  i n
per : ;o1r .  Mr.  Anand Bhandar i ,  ld .  adv.  is ;  present  on behal f  o f  the
respondents.  The T ' ransferred Appl icat ion is  taken up for  hear ing.

This  appl icat ion was in i t ia l ly  f i led before the Hon,b le
calcutta High court as a writ  peti t ion b. ing wp i .37g8-w of 2009
which,  af ter  establ ishment  of  the Arnred Forces Tr ibunal ,  has
been t ransferred to th is  Bench of  the Tr ibunal  oy operat ion of
sec. 34 of the AFT Act, 2007, for disposal and renumbered as TA
s6/2012.

- fhe 
br ie f  facts  of  the case are that  the appl icant  was enro l led

in t l ' re  army on 30th January i .980 and on compret ion of  h is
t ra in ing,  he was posted to 15 Rajput  Ftegiment .  whi le  h is  uni t
was  in  f i e ld  a rea  in  Jammu & Kashmi r ,  the  app l i can t  submi t ted

his  wi l l ingness seeking d ischarge on compassionate ground on
7'h oct .  1985 v ide annexure-Ri .  o f  the A/o.  He had arso
subnr i t ted an appl icat ion expla in ing the deta i ls  of  domest ic
problems whi le  seeking d ischarge on cornpassionate ground as is
ev ident  f rom Annexure-R2.  As per  ru les,  when h is  d ischarge was
sanct ioned he was put  before a Release IVedical  Board (RMB) on



16th ocilt8s tri.r" hir rr.d,..r .r,t.g"rv ** .";rid.,ed *
"AYE" (annexure-R3).  F inai ly  h is  d ischarge was sanct ioned and he
was d ischarged f rom Army under  rure 13(3)( i l r ) ( iv )  on 9,h Nov
1985 (annexure-R4).  At  the t ime of  h is  d ischarged as per
prclvision of the ibid Army Rule, he was put on two years, reserve
lat l ia l i ty  as per  extant  ru les wherein he was requi red to remain
in reserve l ist for two years or t i i l  attainment of the age of 40
years whichever  was ear l ier .  This  two year  per iod was
cornpfeted 'n 8th Novembe r 19g7. Therreafter, the appricant was
never  put  on any reserve l iab i l i ty .

The appl icant ,  however ,  submits  that  h is  ent i re  process of
d ischarge was manipulated because he actual ly  decl ined to do
the job of  a  Sahayak to an of f icer  of  the bat ta l ion,  as has been
expla ined by h im in  para 3 of  the TA.  f iav ing refused to do such
duty,  as subrrn i t ted by the appl icant ,  he was forced to s ign on an
appl icat ion wr i t ten in  Hindi  seeking d ischarge on compassionate
ground.  In  fact ,  as submit ted by,  h im,  there was no
compassionate ground at  a l l  in  h is  fami ly  and h is  s ignature was
obta ined by decei t .  He fur ther  submit r ;  that  he could not  read
what  was wr i i t ten in  Hindi  but  he s igned on the said document  as
a good sold ier ,  as he was verbal ly  to ld  that  th is  was regard ing h is
tra nsfer to a nother esta bl ishment.

Dur ing the course of  argument ,  Mr,  Bai ragi ,  rd .  adv.  for  the
appl icant  submits  that  s ince the d ischarge i tser f  was obta ined by
decei t ,  the author i t ies should have granted h im pension pure ly

on the ground that  he was not  a l lowed to serve upto L5 years
which is  the requi red min imum qual i fy ing serv ice to earn
pension in  the Army as per  ru les.

Mr.  Bai ragi  fur ther  submits  that  in  the normal  course,
whenever  su.h appl icat ion for  d ischarge on compassionate
ground is  subrn i t ted,  c lar i f icat ions regarr i ing domest ic  problems

are obta ined f rom the wi fe and parents of  the concerned sold ier .



H'wever, in the .rG-or *," .ppr,.*t, r" 
"rilJinn.rtiofi;;rotltained either from his wife and parents nor from il,u I

iconcernedzi ra sa in ik  Board of  the d is t r ic t ,  At  these ind icate that  l
a  case was made out  to  d ischarge the appr icant  just  because h is
immediate super ior  of f icer  was not  preased wi th h im for  refus ing
to do the j 'b  of  sahayak.  Under such c i rcumstances,  Mr.  Bai ragi
submits  that  ar though the d ischarge \^ , ,as made out  to  appear  as
if  i t  was on compassionate ground, the fact remains that he was
not al lowed to serve his fufr term so as to be erigible for pension.
Therefore,  he prays that  the Tr ibunar  shourd be grac ious enough
to 6;rant him pension. In order to just i fy his praye r, Mr. Bairagi
has p laced rer iance on the fo i lowing tw'decis ions : -

i ) Rajasthan High cour t ,  Ja ipur  Bench in  sB c iv i f  wp No.
5863 of 1999 decided on L2.g.200g _ pratap Singh _vs_

UCll & Or:s.

Union of  tnd ia -vs-  Bashi r  Ahnred,  (2006)  9 SCC 609.

Mr.  Anand Bhandar i ,  rd .  adv.  for  the respondents in  h is
counter aff idirvi t  has strongry denied the alregations that have
been ment ioned in  para 3 of  the wr i t  pet i t ion by submit t ing that
a l l  such inc idents,  as have been ment ionr :d in  the ib id  para 3,  are
not  corroborated by any documentary ev idence.  Accord ing to
him, these are not actuai ly the facts for r,vhich the applicant was
discharged.  Her  has produced documents to  substant ia te that  the
appl icant  d id rhave domest ic  probrem for  which he appr ied for
d ischarge on r :ompassionate ground as per  h is  appl icat ion at
annexure-R2. l- l is wi l l ingness cert i f icate to go on for discharge on
compassionate ground wi thout  fu l f i l l ing the terms has a lso been
furn ished at  annexure-Ri . .  Mr.  Bhandar i ,  therefore,  contends
tha t  i t  i s  abundan t l y ' c rear  tha t  the re  w 's  no  o ther  g round  to
prec ip i ta te h is  earry  d ischarge except  on h is  own voruntary
requst to leave the service as his evicjent from the above



-- \.r _

app l ica t ionrs  and i tnnexures  ind ica ted  rb" * .
j

Moreov'er, Mr. Bhandari subrnits that after having kno*n i
that  he was d isr :harged as ear ly  as;  in  November 1985,  the i
appl icant took no step to chai lenge such discharge either before
thr 'r  appropniate statutory authorit ies 'r  before any juf iciar forum
ti l l  the t ime' he f ired the instant writ  peti t ion before the Hon,bre
calcut ta High cour t  in  the year  2009.  such defay has not  been
expfa ined anywhere.  The deray that  has been condoned by th is
Tr ibunaf  is  actuary on the ground of  h is  prayer  for  grant  of
pension which is  a recurr ing cause of  act ion.

Mr.  Bhandar i  fur ther  submits  that  there is  no prayer  by the
appl icant  in  the TA for  cancei la t ion ' f  the d ischarge order  on any
technical  or  factuar  ground.  rn fact ,  t r re  fact  that  he has onry
prayed for  prension,  crearry  ind icates that  he has no gr ievance
wi th regard to h is  premature d ischarge and a i l  the a l tegat ions
that  are now made out  in  th is  appr icat ion,  are noth ing but  af ter_
thought .

Mr.  Bha'dar i  has arso drawn our  at tent ion to regurat ion i .32
of Pension Rergurations for the Army , L961, which st ipurates that
min i rnum 15'years qual i fy ing serv ice is  requi red to be e l ig ib le to
earn serv ice ; rension.  In  the present  case,  Mr.  Bhandar i  po ints
out  that  the appl icant  has put  in  bare ly  l i  years of  co lour  serv ice
and even i f  two years reserve r iab i r i ty  is  added,  though not
st r ic t ly  ent i t led to,  then arso,  the totar  sr : rv ice span works to be
about  7 years,  which does not  ent i t re  h im to get  any pension.

Mr.  Bhandar i  fur ther  submits  that  h is  medical  category was
SHAPI 1 (AyrE)  at  the t ime of  h is  d ischarge as per  RMB
proceeldings that have been annexed as annexure_R3. Therefore,
the appl icant  is ;  a lso not  ent i t led to any d isabi l i ty  pension.  Under
such c i rcumstances,  Mr.  Bhandar i  re i terates that  there is  no case
made out  to  grant  any pension in  favoaur  of  the appr icant  even
as a compassionate ground case because ru les prohib i t  the Govt .
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to sanctio'  any ructr pe^sio' fo .  *, .r"";h^ 
"-; ; ;_,__

person who is not enti t le, - l
IH* further submits that on his disr :harge, the appricant * . ,  I

gran ted  te rm inar  g ra tu i t y  and . the r  re revan t  dues  and  the
appl icant  has no gr ievance in  that  regard.  Therefore,  Mr.
Bhandar i  is  of  the v iew that  the appr icat ion should be d ismissed
being devoid of  any mer i t .

On being quer ied by th is  Tr ibunal ,  the appf icant  has
pr .duced h is  d ischarge book in  or ig in ; r l  which has been perused
by r is .  we observe f rom the ib id  d ischarge book that  i t  has been
enclorsed in  para r f  o f  the said d iscr . rar€re book that  the appr icant
was d ischarged on compassionate gr .und on h is  own request
under  Army Rule iL3(3)( l l lX iv) .  The fact  is  not  d isputed that  the
appl icant  was aw're of  the c i rcumsternces of  d ischarge which
was "on compassionate ground on his; own request,,  from the
t im* when he was handed over  wi th th is  d ischarge book in
November :19g5 and he never  char tenged h is  d ischarge
thereafter. However, as crari f ied by r\4r. Bairagi the appricant
being f rom a rura l  ar rea and wi th i l l i terate background could only
understand the consequence of  such d ischarge at  a much rater
stage and then he l t i led the wr i t  appl ic ; r t ion before the Hon,b le
calcutta High court seeking at least penr; ion since i t  was too late
for him to be reinstated in service. Be t l"rat as i t  may, Mr. Bairagi
prayed that  f . r  the surv ivar  of  the appr icant  as wei l  as to  save the
poor  fami ly ,  the Tr ibunar  shourd grant  h im some means of
l ive l ihood by way of  grant  of  pension.

we have perused the averments rnade in  the appr icat ion
and the A/o and carefu l ly  considered thr :  submiss ions of  the ld .
advocates for both sides. we have arso gone through the
decis ions re l ied on b l r  the ld .  adv.  for  the appl icant .

we have arrearJy observed that the contention made by
the ld ,  adv.  for  the aprp l icant  very s t rongry, that  the appr icant  was
discharged by decei t  by making a ground for  compassionate



dis;charge, .orld not be subsfi t i . t .O 
"r i tL 

r@
evidence and has been tota i ly  denied bythe respondents in  the i r  I
A/a' Therefore, at this stage, we cannot but notice that the
applicant was fui ly aware of the f iact that he was discharged on
compassionate ground on voruntary basis  at  h is  own request ,  as
is elvident from t l"re discharge book, l trhich was issued to him at
the t ime of  h is  d ischarge at  the t ra in ing centre.  Therefore,  i t  is
qui te  reasonabre to assume that  the appl icant  was sat is f ied wi th
the reason as endorsed in  h is  d ischar l3e book,  for  which he d id
not  compla in about  i t  for  more than 24 years.  However,  l t  is
pointed out  by t lTe Mr.  Bai ragi  that  the appl icant  d id make
representations before the authorit i r :s but did not get any
response.  Br :  that  as i t  may,  in  the absence of  any documentary
eviclence we are n,ot in a posit ion to g<l by the averments made
by the appl icant  in  para 3 of  h is  TA which has been very s t rongry
denied by thre respenflsnts in their A/o and further clari f ied by
Mr.  Bhandarr i  dur ing ora l  submiss ion.

As regiards rure posit ion, i t  is quite crear that reg. 1,32 of
pension Regrulat ions,  which is  quoted below,  c lear ly  s t ipu lates
that  min imurn per iod of  qual i fy ing sery ice for  earn ing serv ice
pension is  15 years.

" \32. The Minimum period of qual i fying service
(without w*ightage) actually rendered and required for
earning service pension shal l  be 15 years. , ,

In  th is  case,  the tota l  serv ice rendered by the appl icant  is  5
years. Even i f  two yelars of reserve l iabi l i ty was to be granted, the
total service comes to 7 years. Therefore, under no
ci rcurnstances,  the appr icant  was er ig ibre for  pension.

So far  as decis ions c i ted by the lc l .  adv.  for  the appl icant
are concernecl ,  we f ind that  none of  these decis ions is  of  any
avai l  to  the appl icant .

fn  the case of  pr tap s ingh (supra) ,  the Hon,bre Rajasthan
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li 'gtr c"rrt, J'prr B.r;1, t'r, h.rd'r,,t **r* ,iritary servrc. ,31
Ialso countabfe towards pension.  r ' that  case,  the shor t fa i l  per iod f

was for  one year  and s ix  months of  quar i fy ing serv ice.  w.  hru.  I
already observed that even i f  2 years reserve r iabir i ty of the
appf  icant  was taken in to considerat ion,  he courd not  have
rerrdered L5 year:;  of minimum servicr: to earn pension because
ev*n by combin ing both h is  corour  serv ice and reserve r iab i t i ty ,
he would have rendered onty about  T,years of  serv ice which is
much fess than 1_5 years of service.

so far  as the case of  Bashi r  Ahmed (supra)  is  concerned,
facts are totarty dif ferent and the rat io of the decision of
Hon'b le Apex Court  in  that  case does not  square ly  apply  to
fact:;  of the present case.

ln view of our I 'oregoing discussion, we
cla i rn of  the appl ic i ln t  and accord ingly ,  the
without any cost.

The d ischarge book produced by the appl icant  be
him on proper receipt.

Let  a p la in copy of  the

Tr ibunal  Of f icer  be furn ished

formal i t ies.

order  duly  counters igned

to both sides on observance

f ind no mer i t  in  the

TA stands d ismissed

returned to

by the

of  due
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