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] 'he Transferred Application is taken up today for hearing.

We have heard Mr.  S.C.Hazra, ld .  adv.  fgr  the appl icant  and Mr.

D.K.Mukheriee, ld. a,Cv. for the respondents at length.

This writ  peti t ion was original ly f i led before the Hol 'ble

High court at orissa as wP (c ) 8092 of 2010 by the applicant,

who is a ret ired army pensioner, seeking a direct ion on the

respondents to include the name of his lvi fe Smt. Basanti  Delhury

in the service records for family pension in the event o1' his

demise. After the c:stabl ishment of the Armed Forces Tribunal,

the matter has been transferred to this; Bench for disposal and

accordingly i t  has been re-numbered as-fA 25 of 2011'

l-he case of the applicant, in brief,  is that he was enrol led in

the Indian Army on 5.10.61 as a so ld ier  and was d ischarged on

31.10.83 on completion of terms and condit ions of servicer. He

had rnarr ie<l a lady rnamed Chhaya Devi r ln 15.3.60 i .e. before he

was enrol led. A casualty to this effect vvas also admitted by the

respondents and hard been recorded in part l l  order of ASC' l t  is

submitted by the applicant in the writ  peti t ion that subsequent

to his ret irement from Army service, he married one Smt.
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Basant i  Devi  and such second marr iage was contracted due to

pressure from his f irst wife to marry for the second t ime. In thre

writ  peti t ion at para 3,, the applicant has also submitted that his

f irst wife, i .e. Smt. Chhaya had no issur: and therefore, the

applicant had contacted a second marriage with one Smrt.

Basanti  Devi, who wars a cousin of the applicant i .e. maternal

uncle's daughter. According to the applicant, this second

marriage had to be consumed by him onr the insistence of l ' r is

f irst wife as she had t lr ,reatened to become a Sanyasini,  i f  he had

not married Basanti .  Be that as i t  may, t l re marriage had been

solemnized on 10.2.841. Subsequently, the f irst wife, Smt. Chha'ya

died on 10.2.92. Thus, well  after his ret irement a casualty to this

effect and occurrencer of death had also been published by tlhe

ASC records. The applicant in his appl icat ion has further

submitted that his wil fe Basanti  had also f i led a Civi l  Suit bearing

No. 6 No. 84 of 2Ol.l7 before the court of Ld. Civil Judge (:Sr.

Div.),  Angul, Orissa wherein the suit  was decreed in terms of

compromise on g.4.Ct| and the compronrise petition formecl a

part of the decree. l t  was declared therein that the marria'ge

between the plalntiff, smt. Basa nti Devi and the

defendant/appl icant lherein is val id and the defendant/appl icant

herein is the husbancl of Basanti ,  the plaint i f f .  Such compromise

decree dated g.O4.O7 is  annexed annexure A2.  In  addi t ion to the

above, the applicant has also submitted a marriage cert i f ic;ate

issued by the Marriage off icer, Anp;ul under the special

Marriage Act, 1954 irr which i t  is cert i f ied that the applicant and

Smt. Basanti  Dehury were married and they have been l iv ' ing

together as husband and wife. This certificate is dated L7 '9"07

and is annexed at annexure-A3.

ln consideration of the above facts, the applicant made a

representation before the authorit ies to publ ish the event of his

marriage with smt. Basanti  Devi and for this purpose he i l lso



submitted nomination form so that on dr:mise of the applicant,

his legal ly married wirfe could receive farni ly pension and other

admissible dues. Hovrrever, the respondents rejected his pra!/er

and returned the documents unactioned by stat ing as fol lowing

vide f ette r dt.  3.2.20C16 (Annexure-A to the reply) :-

" Refer to Zi la Sainik Board Dhenkanal letter l t ' lo.

1O2/ZSBD/Sp,/Vol-t/2006 dated 05, Jan 2006.

On scrutiny of complete documents for publ icat ion

on pan l l  order regarding 2nd marriage i t  is observed that
you got married with Smt. Basanti  Dehury on 10 Feb

1984 when y'our 1" wife smt" chhaya Dehuiry was al ive

which rs not accepted being plurarl  marriage. Hence Encl.

received are returned herewith urnactioned."

Being aggrieved by such inaction of the respondents, the

appl icant  had approached the Hon'b le Or issa High cour t  by f i l ing

the instant writ  peti t ion, which has since been transferred to this

Tribunal, as already sated above.

The application lras been contested by the respondents; by

f i l ing a counter af l idavit  in which they have disputed the

averments made in the writ  peti t ion. Para 10 of the counter

aff idavit  is relevant. l t  is stated therein that the applicant was

married to Snrt.  Chhaya Devi on 15.3"60 according to the Hindu

Rites and a son nam(:d Kumud Dehury wils also born to them out

of the said wedlock on 29.3.1981. Howev'er, the applicant hacl re-

married to Snrt.  Basanti  Dehury on 10.2.M during the l i fet ime of

his f irst wife. Though a son named Kumud Dehury was born to

them out of their w'edlock, he has statr:d that since he had no

issue with his f irst wife, he married to Sntt.  Basanti  Dehury. Thus,

the statement of the peti t ioner is false and baseless as he

himself had nrade dr:clarat ion stat ing that a son was born to him

and Smt. Chhaya Devi i .e. f i rst wife and this fact was also

recorded in ttre service record. Moreover, only after the death of

his frrst wife on L0.2.92, the applicant had approached the
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competent autfirority for chrnstr rrf h'rfi^rrti"-. f"r **ifig

family pension in the event of his death to her second wife.

However, since the peti t ioner had married to Smt. Basanti

Dehury on 10.2.84 dluring the life time of the first wife, his

marriage with second wife was nul l  and void in terms of Sec. 5 of

Hindu marriage Act. l t  is also stated in thel counter aff idavit ,  that

the applicant had three sons from the second marriage. l t  is

further disclost:d that after his ret irement, the applicant had

been granted pensiorr and other admissible benefi ts. Therefore,

question of inc: lusion of lhe name of Snrt.  Basanti  as his wife

does not arise at this s;tage.

Mr. D.K.Mukherj,ee, ld. adv. for the rr:spondents has argued

with much vehemence that the applicant has not come before

this court with clean hands. He has given false statement stat ing

that he had ncl issue from his first wife i.e. Smt. Chhaya D,evi

although i t  is clearly borne out from record that he had a son

named Kumud Dehury from his f irst wife. Only on this ground

the application is l iable to be dismissed based on well  kno'wn

principle of law that a person claiming equity should come with

clean trands. t /r .  Mr"rkherjee has also submitted that since the

second marria6r;e was contracted with Sntt. Basanti Devi duriing

the l i fet ime of the f ir :st wife, such secondl marriage was void ab

in i t io  in  terms Sec.  5 of  the Hindu Marr iage Act .  So far  as the

compromise decree issued by the Ld. civi l  Judge is concernr:d,

Mr. Mukherjee submitted that i t  was a dr3cree in personem and

not in rem and therefore, i t  is not binding on the responderrts.

His other contelnt ion is that the second ntarr iage was registered

under the Special Marriage Act in 2OO7 but i t  was given effect to

from the date lr f  marriage, which is inadmissible under the lerw.

He has also contended that Indian Army cannot t :rke

responsibi l i ty of the family of a person who has married i l legal ly.

Mr.  Hazra,  Ld.  ; rdv.  for  the appl icant ,  dur ing ora l  submiss ion has
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con*U"O-tn.t t f t .  +,pl icant had a son from his f irst marriage.

However, he contended that the case of the applicant is not

governed by Hindu Marriage Act but by Army rules drnd

regulat ions since he is a army pension,er. He urged that the

marriage betwr:en hirn and Basanti  is val ir l  and Smt. Basanti  Devi

is the legal ly pnarriedl wife of the applicant and, therefore, lher

name should be inclu'ded in the Army Rec,crds.

We have given our thoughtful consideration to the r irval

contentions and hav'e careful ly gone through the documents

placed on record.

During the oral argument, Mr. Mukherjee, ld. adv. for the

respondents, lbesidet; highl ighting al l  the factual aspects that

have been mentioned in the counter aff ldavit ,  has also brought

to our notice tihe following points of law :-

The decree that has been rel ied upon heavi ly by the

app,l icant is actual ly a decree in personem and npt a

decree in rem. Therefore, Mr. Mukherjee submitterd i t

would not be binding upon any other party except

between l .he part ies i .e. the applicant and his second

wif,r:.

According to Mr. Mukherjee, since the second

marriage was contracted by the applicant with ! imt.

Bas;anti D,evi during the life tirne of his first wife, !imt.

Chhaya, such marriage was vrr id in terms of Sec' 5 of

thel,  Hindr"r Marriage Act ancl,  therefore, cannot be

corrsidered as a val id legal merrr iage and as such, ismt.

Ba:r;anti  Devi cannot be treated as legal ly wedded wife

of  the apPl icant .

Wlri le contesting the veracity of the

cert i f icatr: ,  which was insper:ted by us as

Mukherjee dnew our attention to the fact

marnage

wel l ,  Mr.

that the
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marriage cert i f icate was issued

effect was given from L0.2.8'4,

on t7.9.2007 lout

which,  accord ing to

him,  was h ighly  i r regular .

4) Mr. Mukhr:r jee has vehemently argued on the point

that factural posit ion has br:en distorted by the

appl icant  in  h is  appl icat ion.  To c i te  such a

contradict ion, Mr. Mukherjee has submitted that the

first child r,rras born out of wedlock with the first urife

Chhaya (ttre recorded wife as per Army Record), but

the same vrras not even disclos;ed in the writ petition.

Therefore, the applicant, according to Mr. Mukherjee,

werrt ahead to obtain a civi l  decree and rel ied on

sorFrc manufactured documents to claim that his f irst

wifer Chhava was issueless and forced the applicanlt to

marry Smt. Basanti Devi othenruise she would beconte

a Sanyasin. However, such mutual decree was in

per:;onem and not in rem and therefore, cannot be

helcl binding on the resPondents.

5) Mr. Mukhr:r jee has also arguerC to the extent that the

Arnry doe:; not have enough fund to look after or to

cat(]r for those who are not leglal ly married wife.

NotwithstanrJing the fact that the applicant has

committecl mar!/  grave errors and also did not disclose

important aspects of certain facts in his appl icat ion, the fact

of the matter st i i l l  remains, as is evident from the records,

that -

a) The aprpl icant during service period did not contract any

plural marriage. He married after his ret irement'

b) A chi lcl  was born i .e. Kumud out of the f irst marriage on

29.3.81 i .e. three years prior to contracting second

marr iage.
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c) Subsecluent to the second marriage that was contracted

on t0.2.84, the marriage was registered only in

September 2C)07.

d) The Ltl .  Civi l  Judge, (Sr. Division), Angul passed a

compromise rJecree although i t  is a decree in personem,

as claimed by the respondents, in which i t  is cleerr ly

declared that  the appl icant ,  Shr i  Kal i  Charan and Smt.

Basanti  Devi are husband and wlrfe which was fol lornreld

by the marriage cert i f icate issued by the Marriage

Officer under the Special Marriag;e Act, 1954 and it lvas

given retrospective effect from the date of marriage i.e.

10.2.8,1.

The above-noted facts cannot be ignored, especial ly the { 'act

that the lady named Basanti  is the wife of the applicant

Kalicharan, who is a Defence pensioner. lVhi le we agree with the

contention of the ld. adv. for the respondents that second

marriage durirrg the l i fe t ime of f i rst wife is not a val id marriatge,

but we cannot also i5lnore the fact that the f irst wife Chhaya had

passed away on10.2 92 and as of now, only Smt. Basanti  is the

only surviving wife o' l ' the appl icant. Having considered the above

factual aspect:;, which are staring at us, tve look at the matterr in

another angle, Due to certain defects or fault  committed by the

appl icant ,  the wi fe of  the appl icant  shr :u ld not  be a l lowed to

suffer by denying her legit imate claim that would accrue to her

in the event gf death of her husband i .e. the applicant. We can

foresge a situation irr which, i f  the mattr:r  is not set r ight at this

stage,, we wil l  f ind a rCesti tute wife knocking at the door of jus;t ice

with no I€SC,ut 'c€s for survival for herself  and her chi ldren

procreated by the peti t ioner, althoug;h a court of law has

declared her to be the legal ly married wife of the

pensioner/pert i t ionerr a nd the said rJecree has not treen

chal le lnged or  set  as ide by any other  h ig l rer  jud ic ia l  forum. S ' ince
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the nrarr iage between Basanti  Devi, the plaint i f f  and the

applicant, the clefendant has been declared val id by a competent

civi l  court,  the legit imacy r: f  her claim to family pension as a wife

of the defence pensioner cannot and should not be resisted by

Army Authorit ies. In fact, the decree of a r: ivi l  court has a binding

effect upon tfre huslcand pensioner ancl he is duty bound to

nominate his wife Etasanti  as a family pensioner. ln suctr a

situation, i t  shr>uld be only appropriate irr the interest of proper

carr iage of just ice in i ts hol ist ic manner to consider the

applicant 's preryer for inclusion of the name of Basanti ,  the

present wife of the p,etitioner, in the serv'ice record in its proper

perspective.. At this : ; tage we would l ike to emphasis that mere

interpretat ion of rules and regulat ion, which would render a lady

to helpless situation in the event of deathr of her husband, would

mean injust ice and this humanitarian asprect must be taken into

serious considt:rat ion while pronouncing our order.

We, howr3V€r',  caution the applicant to be very careful in

future while approaching a court of law to bring out any facts

that are false or are rnisplaced and not to suppress any material

facts while seeking fust ice from a court of law. l t  is with rJue

compassion to the wife of the applicant that we have

entertained this peti t ion and are incl ined to grant rel ief.

In view qf what is discussed abol 'e, the writ  peti t ion is

al lowed by issuing th,e fol lowing direct ions :-

1) The respondent No. 1 shal l  take immediate step:; to

include the name of Smt. Bas;rnt i  Deori as the leelal ly

married wife of the applicant in the service records and

has three chi ldren out of the wedlock with the

pensione r/peti t ioner.

2)  Nominat ior r  for  fami ly  pension in  that  regard be

tt

o
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accepted and dues as are admis: ; ib le  under  the ru les in

the event  o l '  death of  the pensioner  should accrue to

the wife l .e. iSmt. Basanti  Devi.

3) The peti t ioner be int imated about such recording as

soon as i t  is  made.

4) The arbove direct ions be implemented within three

months f rom the date of communication of this orderr.

5) There shal l  b,e no order as to costs.

6 )

Let plain copy of the order be harrded over to both thre

part ies.

(LT. GE N K.P.D.SAMnr.rrn1
MEMBER(A)

(JUSTfCE RAGHUNATH RAY)
M EMBER(J )
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