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Mr .  Ami t  Sharma,  ld .  Adv .  appears  fo r  the  app l i can t  and  Mr .

D.K.Mukher jee,  ld .  Adv,  appears on behal f  o f  the respondents.

The appl icant  is  a lso present  in  person.  TA 55 of201'2 is  taken up

for  hear ing.

wr i t  pet i t ion No.  cwJc 13148 of  2003 was or ig inal ly  f i led

before the Hon'b le Patna High Court  by the appl icant ,  A jay

Kumar,  who was d ismissed f rom Naval  Serv ice,  c la iming serv ice

pension.  The said wr i t  pet i t ion was subsequent ly  t ransferred to

th is  Tr iLrunal  under  operat ion of  Sec.  34 of  the AFT Act  and has

been rer-numbered as TA 55 of  2012.  We have heard the ld .

Advocates for  both s ides.

The facts of the case, stated very brief ly, are that the

appl icant  jo ined the Naval  Serv ice on 5 'h Ju ly  1985 as Matr ic

Entry  Recru i t /Di rect  Entry  Sai lor .  By d int  o f  h is  sat is factory and

unblemished serv ice and good conduct  he got  successive

promot ions as Radio Operator  l l  and then as Radio Operator ,  I

and f ina l ly  as Pet ty  Of f icer  Radio (Telegraphic)  w.e. f .  23 'o Apr i l

1998.  C)n complet ion of  h is terms of  serv ice,  he was due to ret i re



I  on 31"  Ju ly  2000.  However,  a  few months before h is  ret i rement ,  I

he was issued wi th charge sheet  as he was a l legedly  involved in

some k ind of  espionage act iv i t ies and was t r ied summar i ly .  The

summary t r ia l  was star ted against  h im under  sect ions 74 and

77(2)  of  Navy Act ,  1957.  On conclus ion of  the t r ia l ,  he was

inf l ic ted r ,v i th  the fo l lowing punishments v ide order  dt .  23.8.01:-

a)  D ismissa l  f rom Nava l  Serv ice .

b )  R e d u c t i o n  i n  r a n k  t o  R O I

c)  Depr iva t ion  o f  3 'o ,2no and 1 ' t  good conduct  badges.

The appea l  f i l ed  by  the  app l i can t  aga ins t  the  pun ishment

order  was re jected by order  dated 21- ' t  Apr i l  2004.  The appl icant

preferrec l  a  c la im for  grant  of  pension which was not  accepted

and being aggr ieved he f i led th is  wr i t  pet i t ion before the Hon'b le

High Court  a t  Patna pray ing for  a d i rect ion to grant  h im serv ice

pension,  as a l ready stated above.

I 'he respondents in  the i r  counter  af f idav i t  has main ly

re l ied on Reg.  69 of  the Pension Regulat ion for  Navy and stated

that  s ince the appl icant  was d ismissed f rom serv ice,  as per  the

ib id regulat ion,  he was not  ent i t led to any serv ice pension.  l t  is

fur ther  s ; ta ted that  the appl icant  never  made a mercy appeal

before the Centra l  Govt .  for  grant  of  pension as per  sa id

regulat ic ,n.  l t  is  a lso pointed out  that  the appl icant  was involved

in  se r ious  m isconduc t  and  dur ing  the  t r i a l  he  admi t ted  h is  gu i l t .

Dur ing the course of  hear ing,  Mr.  Amit  Sharma,  ld '  Adv.

for  the appl icant  has drawn our  at tent ion to Sec,  81 of  the Navy

Act ,  1957 which speci f ies d i f ferent  k ind of  punishments that  can

be imp6sed.  l t  wi l l  be re levant  to  quote the said Sec.  81

hereunder  : -



" ' ;81  Pun ishments .  -  (1 )  The fo l low ing  pun ishments

may be  i r r f l i c ted  under  th is  Ac t ,  namely ,  : -

Death

lmpr isonment  which may be for  the term of  l i fe  or
any other  lesser  term;

c)  D ismissa l  w i th  d isgrace f rom the  nava l  serv ice '

d )  Deten t ion ;

e)  D ismissa l  f rom the  nava l  serv ice ;

f )  Forfei ture of  senior i ty in rank in the case of  of f icers

and master chief  pet ty of f icers;

g )  For fe i tu re  o f  t ime fo r  p romot ion  in  the  case o f

o f f i cers  be low the  rank  o f  commander  and master

chief  pet ty of f icers;

h )  D ismissa l  f rom the  sh ip  to  wh ich  the  o f fender

be longs ;

a )

b )

t J l

i )

k )

r)

rn)

Reduct ion  in  rank  in  the  case o f  pe t ty  o f f i cers  and

person ho ld ing  lead ing  ra tes ;

F ine  in  respec t  o f  c iv i l  o f fences ;

Mulc ts  o f  pay  and a l lowances ;

Severe  repr imand or  repr imand;

For fe i tu re  o f  pay ,  head money,  bounty ,  sa lvage,

p r i z e  m o n e y  a n d  a l l o w a n c e s  e a r n e d  b y  a n d  a l l

a n n u i t i e s ,  p e n s i o n s  g r a t u i t i e s ,  m e d a l s  a n d

decora t ions  gran ted  to  the  o f fender  o r  o f  any  o f  ne

or  more  o f  the  above par t i cu la rs ;  a lso  in  the  case o f

desert ion,  of  a l l  c lothes and ef fects lef t  by the

deser te r  in  the  sh ip  to  wh ich  he  be longs ;

n)  Such  minor  pun ishments  as  a re  in f l i c ted  accord ing  to

the custom of  the navy or  may f rom t ime to t ime be
prescr ibed.

(21  Each  o f  the  pun ishments  spec i f i ed  in  sub-sec t ion  (1 )

s;hal l  be deemed to be in fer ior  in  degree to every
pun ishment  p reced ing  i t  i n  the  above  sca le .

Ld.  Adv.  for  the appl icant  has contended that  "d ismissal



f rom serv ice"  (c lause 'e ' ) i s  a  separa te  pun ishment  than

" for fe i ture of  pensions,  gratu i t ies,  medals etc . "  (c lause 'm' )  and

in th is  case only  d ismissal  f rom serv ice was in f l ic ted which does

not inclucle "forfeiture of pension, gratuity etc.

LrC.  Counsel  fur ther  submits  that  as per  regulat ion L3 of

Navy Reglu lat ions,  in  the case of  summary t r ia l ,  sa i lors  can be

awarded punishment  of  'd ismissal  f rom naval  serv ice '  and not

"d ismissal  wi th  d isgrace" .

A,ccord ing to the ld .  Counsel  when punishment  of

" for fe i ture of  pension"  was not  imposed on the appl icant ,  he

cannot  br :  depr ived of  pension because even in  case of  d ismissal ,

a  person remains e l ig ib le for  pension.  Since the appl icant  has

completerd 15 years of  serv ice,  he is  e l ig ib le for  pension which

has  been  wrong ly  den ied  to  h im.  He  has  a lso  con tended  tha t  no

show c. tuse not ice was issued on the appl icant  before

w i thho ld ing  o f  h i s  pens ion .  He  has  p laced  re l i ance  on  a  dec is ion

of this Br:nch in TA 92 of 2010 (Gangeshwar Baitha -vs- UOI &

ors) der: ided on 10.1..201J (unreported). In that case the

appl icant  was a lso d ismissed f rom serv ice and h is  pension was

also not  granted.  This  Bench of  the Tr ibunal  re ly ing on the

decis ion of  the Hon'b le Apex Court  in  the case of  Major

G.S.Sodhi  -vs-  UOI & Ors,  1992(5)  SLR 108 and a lso the Ful l

Bench decis ion of  the Hon'b le Delh i  High Court  repor ted in

1997(4) SLR 151 ( Brig. A.K.Malhotra -vs-uol),  held that when

punishment  of  " for fe i ture of  pension"  was not  passed against

the pet i t ioner  there in,  which the cour t  mart ia l  author i ty  could

do  w i th in  the  ru les ,  den ia l  o f  pens ion  was  no t  p roper  and

di rect ior r  was issued for  consider ing e l ig ib i l i ty  of  the pet i t ioner  to

get  pension and to pass appropr ia te orders.

lVr .  D,K.Mukher jee,  ld .  Adv.  for  the respondents,  on the



other  hand,  has  re fe r red  to  reg .  69  o f  Pens ion  Regu la t ions

(Navy) ,  1 -964 and contended tha t  s ince  the  app l ican t  was

d ismissec l  f rom serv ice  he  was no t  e l ig ib le  fo r  pens ion  as  per th is

regu la t io r rs .  Fur ther ,  he  has  never  p rayed fo r  such pens ion  and,

there fore ,  ques t ion  o f  g ran t  o f  pens ion  does  no t  a r ise .  Mr .

Mukher jee  has  fu r ther  submi t ted  tha t  the  app l ican t  was  invo lved

in  a  ser ious  c r ime and he  admi t ted  h is  gu i l t  be fore  the  cour t

mar t ia l  au thor i ty  and in  such c i rcumstances ,  he  cannot  be

granted  any  pens ion .  Reg.69  as  quoted  in  para  3  o f  the  counter

af f idavi t ,  is  reproduced below :-

"  A  s a i l o r  w h o  i s  d i s m i s s e d  u n d e r  t h e  A c t  i s  i n e l i g i b l e  f o r

Frens ion  or  g ra tu i ty  in  respec t  o f  serv ice  rendered by  h im

bre fore  h  i s  d ismissa  I  p rov ided tha t  the  cent ra  I

C iovernment  maY,  where  i t  i s  sa t is f ied  tha t  the

erxcept iona l  c i rcumstances  o f  the  case jus t i f y  i t  g ran t

serv ice  pens ion  or  g ra tu i ty  a t  a  ra te  no t  exceed ing  tha t

fo r  wh ich  the  sa i lo r  wou ld  have been e l ig ib le  had he

b e e n  d i s c h a r g e d  o n  t h e  d a t e  o f  d i s m i s s a l ' "

l . lav ing  heard  the  submiss ions  o f  bo th  s ides  and hav ing

cons idered the  mat te r  care fu l l y ,  we are  requ i red  to  cons ider  two

m a i n  i s s u e s .

A) Whether  any show cause not ice was issued

to the appl icant  before h is  pension was

refused ?

B) Whether  the in tent ion of  the author i t ies was

to  in f l i c t  bo th  the  pun ishments  o f  d i smissa l

f rom naval  serv ice and for fe i ture of  pension

gratuity etc. ?

,Admit ted ly ,  the appl icant  was not  issued wi th any show

cause not ice before wi thhold ing h is  pension '  As is  held by the

Hon'b le Supreme Court  in  a catena of  decis ions pension is  not  a

bounty but  a va luable proper ty .  Denia l  o f  pension a lso means

denia l  o f  fundamenta l  r ight  of  r ight  of  an ind iv idual  to  l ive l ihood.



That  apar . t  i t  is  a lso in f ract ion of  pr inc ip les of  natura l  just ice.

Thereforer ,  when pension is  wi thheld by way of  adminis t rat ive

decis ion,  a show cause not ice must  have been issued and the

appl icant  should have been g iven adequate oppor tuni ty  to  s tate

his  case.  Admit ted ly ,  no such oppor tuni ty  was g iven to the

appl icant .  ln  our  v iew,  by such adminis t rat ive decis ions,  the

author i t iers  could not  have wi thheld pension of  the appl icant

when  no  rsuch  pun ishment  was  i ssued  in  the  summary  t r i a l .

As per  ru le posi t ion expla ined above,  i t  is  seen that  in  a

summary  t r i a l ,  a  sa i lo r  canno t  be  imposed  the  pun ishment  o f

"d ismissa l  w i th  d i sg race" .  On ly  in  tha t  case ,  pens ion  may  be

wi thheld as per  law.  l f  that  was the in tent ion of  the author i t ies,

then instead of  hold ing summary t r ia l ,  appropr ia te cour t  mart ia l

proceedings should have been held in  which case both the

punishmernt  of  d ismissal  f rom serv ice as wel l  as for fe i ture of

pension iand gratu i ty  etc .  could have been ordered.  Wi thout

hold ing such cour t  mart ia l  proceeding,  the author i t ies cannot

w i thho ld  pens ion  by  admin is t ra t i ve  dec is ion  when  in  summary

tr ia l  he was not  punished wi th " for fe i ture of  pension and

gratu i ty"  apar t  f rom "d ismissal  f rom naval  serv ice" .

By fo l lowing our  own decis ion in  Gangeshwar Bai tha 's

case (suprra)  we are of  the v iew that  the author i t ies were not

just i f ied in  passing adminis t rat ive order  of  for fe i ture of  pension

and gratu i ty  of  the appl icant  wi thout  issuing h im a pr ior  show

cause not ice and g iv ing h im an oppor tuni ty  to  make h is

submiss ion in  that  regard.  In  that  v iew of  the mat ter ,  the

decis ion to wi thhold pension and gratu i ty  s tands set  as ide.

l r r  the resul t ,  the appl icat ion is  d isposed of  by d i rect ing

the respondent  author i t ies to  t reat  the d ismissal  o f  the appl icant

a s ' d i s c h a r g e ' a n d  g r a n t  h i m  p e n s i o n  a n d  o t h e r  r e t i r e m e n t



benef i ts  that  are admiss ib le as per  ru les,  in  the rank and post  to

which he was reduced by the punishment  order  passed against

h im in  :summary t r ia l ,  wi th in 90 days f rom the date of

communicat ion of  th is  order .

1-he original records be returned to the respondents on

proper  receipt .

Let  p la in  copy  o f  the  order  du ly  counters igned by  the

Tr ibuna l  Of f i cer  be  fu rn ished to  bo th  par t ies  on  observance o f

due fo rmal i t ies .

(Lr .  GEN K.P.D.SAMANTA)
M E M B E R ( A )

(JUSTICE RAGHUNATH RAY)
M E M B E R ( J )


