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Mr.  Raj iv  Mangal ik ,  learned counsel  appear ing for  Ex sub

Maj  Jagma l  S ingh ,  the  appe l lan t ,  submi ts  tha t  i n  th i s  appea l  he

has prayed for  the appel lant 's  enlargement  on bai l  rJur ing the

pendency of  the present  OA, on suspension of  sentence so

imposed upon h im in a General  Cour t  Mart ia l  (GCM)

proceedings.

2.  In  suppor t  o f  h is  prayer  for  bai l ,  he has st renuously

endavoured to h ighl ight  cer ta in procedural  lapses {eading to

ser ious i r regular i t ies/ i l legal i t ies in  the GCM proceedings

impugned.  He inv i tes our  at tent ion to the contents of  the

compla int  lodged by the aggr ieved husband of  PW5 and submits

that ,  even though the appel lant  was charged and convic ted for

commiss ion of  adul tery or  sexual  in tercourse wi th the

compla inant 's  wi fe ,  there is  no whisper  about  the iadul terous

conduct  of  the appel lant  wi th in the four  corners of  the

compla int ,  which is  the basic  document  and sets the law in to

mot ion in  the GCM proceedings.  Accord ing to h im,  there are

speci f ic  a l legat ions of  b lackmai l ing and outraging the rnodesty of

the v ic t im only .  Therefore,  the appel lant  ought  not  to  have kreen

S U



charged and convicted for commission of  an of fence ul 's  497 lpC.

3. That apart,  cognizance of an offence punishable u/s 497

IPC can only  be taken upon a compla int  made by the aggr ieved

husband.  Since there is  no compla int  a l leg ing s;peci f ica l ly

commiss ion of  sexual  in tercourse by the appel lant  wi th  the wi fe

of the complainant, cognizance in respect of an offenr:e u/s 497

IPC was taken in  v io lat ion of  the Sect ion 198 Cr.P,C.  In  th is

context  he refers to  a ru l ing of  the Div is ion Bench of  the Hon'b le

Calcutta High Court reported in 1986 Cr.L.J. Cal 56:t (Ananda

Singh Bishsit ,  . . .peti t ioner -vs- Union of India & Ors) and argues

that  whi le  in terpret ing sect ion 5 of  Cr .P.C.  in  the context  of

appl icabi l i ty /exc lus ion of  the prov is ions of  the Cr iminal

Procedure i r r  respect  of  t r ia l  o f  an of fence under  any specia l  Act ,

i t  is  observed in ter  a l ia  there in that  the re levant  prov is ions of

Cr .P.C.  are appl icable to  a t r ia l  under  the Specia l  Act  so lor rg i t

does not 'a f fect ' the Act .  In  such v iew of  the mat ter ,  the t r ia l

before the GCM stands vit iated ob init io since cognizance taken

in respect of an offence u/s 497 IPC is bad in law.

4.  l t  is  fur ther  submit ted by h im that  the deposi t ion of  PW

5, the marned wi fe of  the compla inant ,  i f  taken as a whole,

would c lear ly  establ ish that  there are ingredients of  an of fence

of  rape ancl  not  adul tery.  But  the charge u/s  376 IPC has

del iberate ly  been omi t ted s ince Sect ion 70 of  the Army Act

st r ic t ly  prohib i ts  the t r ia l  in  respect  of  commiss ion of  an of fence

of  rape by a cour t  mart ia l .

5 .  By point ing out  a l l  these legal  in f i rmi t ies,  Mr.  Mangal ik ,  ld .

advocate for  the appel lant  has sought  to  ser iously  assai l  the

legal i ty /va l id i ty  of  the GCM proceedings impugned.  l t  is ,

therefore, fc ' ' rceful ly contended by him that since the question of

c iv i l  l iber ty  of  an ind iv idual  is  involved and there are suf f ic ient ly

st rong grounds to form an opin ion pr ima fac ie that  the ent i re

GCM proceedings are not  legal ly  tenable and resul tant ly  the
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convic t ion of  the appel lant  cannot  be susta ined lawfu l ly ,  the

Tr ibunal ,  in  exerc ise of  i ts  jud ic ia l  d iscret ion,  should re lease the

appel lant  on bai l  on suspension of  sentence of  impr isonment

under  chal lenge to safeguard the personal  l iber ty  of  the

appe l lan t .

6.  Such submiss ion of  Mr.  Mangal ik ,  ld .  counsel  for  the

appel lant ,  is  s t rongly  d isputed by Mr.  Sudipto Panda,  ld .

advocate for the respondents. By referr ing to the test imon'y of

PW 5,  the wi fe of  the compla inant ,  i t  is  submit ted by h im,  that

the marr ied lady had been pressur ized and subjected to f requent

sexual  in tercourse wi th the appel lant  who res;or ted to

blackmai l ing even by extending a threat  of  revelat i rcn of  her

indecent  and object ionable photographs which were takerr  by

c l ick ing h is  mobi le .  S ince such ser ious a l legat ions of  commit t ing

adul tery/sexual  in tercourse wi th the wi fe of  h is  subord inate

off icer frequently have been proved beyond reasonable doubt

against  the appel lant  in  the GCM proceedings,  h is  enl largement

on bai l  on suspension of  sentence of  impr isonment  is  r rot  legal ly

just i f ied.  More so,  whenever  the appel lant ,  who is  no longer  in

serv ice consequent  upon an order  of  d ismissal  passed in  the

GCM proceedings,  is  deta ined in  c iv i l  pr ison for  even less than

two months only .  The prayer  for  bai l  is ,  therefore,  ve lhement ly

opposed by Mr.  Panda on behal f  o f  the respondent : ; .  He has,

however ,  no object ion i f  the appeal  i tse l f  is  heard and d isposed

of  as expedi t ious ly  as possib le.

7.  We have very met icu lously  taken in to consider ,at ion r iva l

content ions of  the ld .  counsel  for  the par t ies,  in  the l ight  of

ev idence and c i rcumstances as have been made avai lab le to  us

f rom the GCM proceedings in  or ig inal ,  produced before the

Tr ibunal .  Arguments chal lenging the legal i ty /  va l id i ty  of  the GCM

proceedings so advanced by Mr.  Mangal ik  are to  be def in i te ly

taken  in to  cons idera t ion  dur ing  the  f i na l  hear ing  o f  the  appea l
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i tse l f .  ln  our  considered v iew,  for  the purpose of  considerat ion of

the appel lant 's  prayer  for  bai l ,  technica l  f laws in  the GCM

proceedings,  as sought  to  have been h ighl ighted by Mr.

Mangal ik ,  ld .  advocate,  are of  no consequence.  More so,

whenever  on conclus ion of  a  fu l l  f ledged t r ia l  and ( )n proper

evaluat ion of  ev idences and other  re levant  mater ia ls  and

ci rcumstances on record,  the convic t /appel lant  was sentenced to

suf fer  Rl  for  two years and a hal f  coupled wi th an order  d ismissal

from service by the GCM. We, however, refrain from making any

observation even tentat ively on the issue of legal i ty/ i l legal i ty of

the GCM proceedings under  chal lenge at  the stag;e of  bai l

hear ing.

B.  ln  such v iew of  the mat ter ,  hav ing regard to the ext remely

grave and serious nature of charge u/s 497 IPC committed by the

appel lant  and convic ted thereunder together  wi th the quantum

of punishment  so in f l ic ted upon the convic t  appel lant  and the

per iod of  detent ion a l ready suf fered by h im as a lso the weight  of

evidence so adduced on behalf of the prosecutiof l ,  r , ,rvs are to

opine that  i t  would not  be f i t  and proper  in  the facts  and

ci rcumstances of  the present  case to re lease the convic t

appel lant  on bai l  on suspension of  the sentence of  impnisonment

pending hear ing of  the appeal .  Accord ingly ,  the prayer  for  bai l

stands refused at this stage.

9.  On ther  quest ion of  expedi t ious hear ing of  the aglpeal ,  i t  is

agreed by both s ides that  s ince the f i l ing of  the A/O and A/R is

not  necessi ta ted f rom ei ther  of  the s ides,  an ear ly  date for

hear ing of  the appeal  may be f ixed as per  convenience of  the

cour t 's  d iary.  In  v iew of  such agreed submiss ion of  thre par t ies,

respondents are d i rected to cause product ion of  a l l  the re levant

documents e.g.  the compla int ,  cour t  o f  inqui ry  prc lceedings,

summary of  ev idence,  GCM proceedings,  conf i rmat ion and

promulgation orders etc. within six weeks from this diate. Sclme
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of  the documents per ta in ing to GcM proceedings prodr . .o

or ig inal ,  however ,  be reta ined in  the safe custody of  the

Regist rar  of  th is  Tr ibunal  t i l l  the next  date of  hear ing.

10. Let the appeal be f ixed for f inal hearing on 19.1,.2.201l j  as

agreed by both sides.

11. To 1-9.1"2.1.3 for hearing.

1,2. A p la in  copy  o f  the  order

Tr ibunal  Of f icer  be furn ished to the

al l  usual  formal i t ies.

(LT.  GEN K.P.D.SAMANTA)
MEMBE:R(A)

du ly  counters igned by  the

part ies upon obserrvance of

(JUSTTCE RAGH UN/\TH RAY)
M EM BER(J  )


