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Order  S l .  No . Dated : 12.C19.201:!

M r .  R a j i v  M a n g a l i k ,  l d ,  a d v .  a p p e a r s  o n  b e r h a l f  o f  t h e

a p p l i c a n t .  T h e  a p p l i c a n t  i s  a l s o  p r e s e n t  i n  p e r s o n .  M r .  S u d i p t o

P a n d a ,  l d .  a d v .  a p p e a r s  o n  b e h a l f  o f  t h e  a l l e g e d  c o n t e m n o r  a n d

f i l e s  h i s  v o k a l a t n a m a  d u l y  s i g n e d  b y  M r .  R . K . M a t h u r ,  a l l e g e d

contemnor .  Le t  i t  be  kept  w i th  the  record .

Mr .  Praveen Kumar ,  D i rec to r ,  AG l ,  M in is tny  o f  Defence

is  p resent  on  beha l f  o f  the  Defence Secre tary ,  Govt .  o f  Ind ia  and

has a f f i rmed the  a f f idav i t  in  oppos i t ion  in  respronse to  the

contempt  pe t i t ion .  The same has  been f i led  by  Mr .  Panc la .  Le t  i t

be kept wi th the record.  Copy of  the A/O has also been served

u p o n  t h e  o t h e r  s i d e .

At  the  ou tse t ,  Mr .  Praveen Kumar ,  D i rec to r ,  AG,  MoD

has very  honest ly  submi t ted  tha t  there  has  been no  in ten t ion  on

the  par t  o f  the  a l leged contemnor  to  de fy  the  Tr ibuna l ' s  o rder r

d t .  15 .5 .13  passed in  OA 34 o f  2013.  He fu r ther  submi ts  tha t  the

ib id  o rder  was rece ived in  the  MoD on 28 .5 .1 -3 .  lmrned i ia te ly  on

r e c e i p t  o f  t h e  s a m e ,  M o D  o n  3 0 . 5 . 1 3  a s k e d  t h e  A r m l / H Q  t o

submi t  a  copy  o f  the  concerned OA ( i .e .  OA 34 o f  2013)  s incel_



G-.

that was to be considered as a statutory complain-r rdrdt*;

wi th  the  order  d t .  15 .5 .13 .  Copy o f  the  oA was rece iver j  by  t l ^ re

Min is t ry  on ly  on  3 .6 .13 .  However ,  var ious  documents  invo lved

and comments  f rom the  concerned branch o f  the  Army l . le  were

not  found a t tached w i th  i t  nor  have they  been sub ln i t ted  to  th re

MoD t i l l  da te .  we a lso  observe  tha t  wh i le  the  l /oD d id  no t

receive any comments f rom the Army f l rQ, wi th in a rearsonabt le

per iod  o f  t ime,  no  reminder  to  tha t  e f fec t  was  a lso  issued by

them to  the  Army HQ fo r  exped i t ing  the  mat te r .  l t  i s  on ly  upon

rece ip t  o f  the  copy  o f  the  ins tan t  con tenrp t  app l i ca t ion  and the

order  o f  th is  Tr ibuna l  d t .  19 .8 .13  thereon,  tha t  the  l \ rmy He w; rs

reminded to  fo rward  the  necessary  documents  so  tha t  the

mat te r  cou ld  be  exped i ted  a t  the  ear l ies t .

Mr.  Panda and Mr.  Praveen Kumar,  both pra l r  for  another

three months t ime to comply wi th the order  dt .  15.5.13i  passed

in OA 34 of 201,3. Mr. Praveen Kumar further adris that afterr

receipt  o f  a l l  necessary documents and comments f rom the

Army HQ.,  MoD wi l l  not  take more than a month to d i : ;pose c l f

the mat ter  by t reat ing the OA as a s tatutory compr la int ,  as hars

been d i rected by the Tr ibunal .

Mr.  Mangal ik ,  ld .  adv.  for  the appl icant  has rebut ted the

submiss ions made by Mr.  Panda and submits  that  the N4oD has

taken near ly  four  months and has not  yet  d isposed of  the

original appl icat ion No. 34/201,3 by way of treating i t  as a

statutory compla int  o f  the appl icant .  He r l raws our  at tent ion to

the last para of our order dt.  15.5.13 passed in OA :3412013

which reads as fo l lows : -

"  Under  the  c i rcumstances ,  we fee l  i t  appropr ia te  to

d i rec t  the  Un ion  o f  Ind ia ,  i .e .  respondent  No.  l -  to  t rea t  th is  OA

as a  s ta tu to ry  compla in t  and d ispose i t  o f  on  mel r i t  as  ear ly ; rs
poss ib le  bu t  no t  la te r  than th ree  months  f r , lm th is  da te
posi t ively.  In case the author i t ies fa i l  to dis;pose of  th is



appl icat ion af ter  taking i t  as a statuiory; ;p l . r t  b^, th.  d.*
a te ,  the  mat te r  w i l l  be  taken up  in  th is  Tr ibuna l  in  case,  V l r .
Manga l ik  o r  the  app l ican t  i s  so  adv ised.  Wi th  such d i rec t io r rs ,

the  app l ica t ion  is  d isposed o f . "

Mr .  Manga l ik  i s  o f  the  op in ion  tha t  in  v iew,  o f  the

observa t ion  made there in ,  the  Tr ibuna l  i s  empowered lo  rev ive

the  sa id  OA (OA 34 o f  2013)  suo motu  and dec ide  i t  on  mer i t

s ince  the  MoD has  fa i led  to  comply  w i th  the  d i rec t ion  to  d ispo: ;e

o f  the  sa id  OA t rea t ing  i t  as  a  s ta tu to ry  compla in t  o f  the

a p p l i c a n t  w i t h i n  9 0  d a y s  t i m e  l i m i t .

Mr .  Panda,  however ,  submi ts  tha t  i t  wou ld  rno t  be  lega l l y

permiss ib le  to  rev ive  the  OA wh ich  has  a l ready  beern  d isposed , r f

w i th  cer ta in  d i rec t ion  v ide  order  d t .  15 .5 .13 .  There f rc re ,  he  ra ises

ser ious  ob jec t ion  to  the  submiss ion  o f  the  ld .  adv .  fo r  the

a p p l i c a n t  t h a t  t h i s  O A  c a n  b e  r e v i v e d ,  p u r e l y  o n  l e g a l g r o u n d .  M r .

Manga l ik ,  however ,  does  no t  agree  w i th  th is  v iew o f  Mr .  Panc la

a n d  s u b m i t s  t h a t  t h e  i n t e n t i o n  o f  t h e  T r i b u n a l  w a s  v e r y  c l e a r

wh i le  pass ing  the  ib id  o rder  d t .  15 .5 .13  tha t  s ince  the  pr rov is ion

of Sec. 21. of  the AFT Act was not exhausted by the appl icant,  the

OA may be  t rea ted  as  a  s ta tu to ry  compla in t  by  the  resp ,ondents

and d ispose o f  i t  accord ing ly  fa i l ing  wh ich ,  accord ing  to  lh is  v ie rv ,

the OA 34 of  201.3 could be revived.

We have heard the submiss ions made by both s ides,  We

appreciate the submiss ion made by Mr.  Praveen Kumar,  who has

come al l  the way f rom New Delh i  to  represent  the a l legerd

contemnor,  for  h is  honest  and f rank submiss ion in  a for thr ig l t t

manner.  However,  we are not  inc l ined to grant  any fur ther  t ime

to the respondents/a l leged contemnor to  d ispose of  the OA as a

s ta tu to ry  comp la in t ,  wh ich  has  a l ready  been  undu ly  de layed .  We

are inc l ined to bel ieve that  the author i t ies in  the Army HQ have



we make i t  very cfear that the issue raised i ' r  ther ibid
oA, which is to be treated as a statutory compraint, is that ,was
the d isc ip l inary entry  made in  the appr icant ,s  dossier  teg i t i rnate
or  not  '?  The concerned author i ty  is  to  appry i ts  mind to con: , ; ider
whether  such an entry  indeed ex is ts  in  the appr icant ,s  c loss i r i : r ,  i f
so,  was i t  backed by regi t imate par t ,  order ,  s ince in  the Army
Part l l  order supports ai l  such entr ies in an off icer,s dossier. This
can be ver i f ied in  a very s impr is t ic  manner f rom the aprp l icant ,s
records maintained by Director, Mp 5 and 6 0f AG,s Branch of
Army HQ. we do not  understand as to why the MoD or  the Army
HQ took so rong to get  the or ig inar  dossier  f rom the Army HQ
and obtain support ing documents viz. part rf  order t '  satr isfy
themselves whether  th is  entry  was regi t imate or  not .

Therefore,  we are of  the v iew that  MoD could d ispose of
the mat ter  and submit  a  compl iance repor t  to  th is  T-r ibunal
wi th in three weeks to the ef fect  whether  such d isc ip l inary enrry
wi th regard to the appr icant  indeed ex is ts  in  h is  dossier ,  and i f
so' is i t  supported by appropriate authority l ike part l l  order.

For  th is  purpose,  three weeks,  t ime is  g iven to t f re

1 
shown no urgencv in@*y d**.,u' trJo tnu, r

/  
MoD to dispose of the oA. we afso note that the MoD, even l

I  a f ter  they became aware of  the contents of  the ib id  s tatutory fcompfaint (oA 34/2013), did not take any measure to remind anu /
Army He to expedite the matter. on the whof e, we obse^ne ,n.,  /
ne i ther  the MoD nor  the concerned funct ionar ies in  the nr , 'v  /HQ took any urgent  s tep to expedi te compl iance of  t^e oru. ,  or  /
the Tr ibunar  by prov id ing necessary inputs to  the MoD ro,  /
d isposing of  the statutory compraint  wi th in the t ime f rame r i reo.  I
Such at t i tude is  not  apprec iated at  a l f  .  r

___1M"o/a i leged 
contemnor to  furn ish h is  compl iance repor t  hefore
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this Tribunat. l t thoreh *. |r^^;rr** r lrnree week:; t ime to f i l t jcompf iance order ,  i t  wi l l  be apprec iated
submit  the ib id  repor t  before 1.10.13,

As regards the restoration/revivar of oA 34 0f 201,.3,as prayed
for by Mr '  Mangarik,  we onfy observe that we agree with thesubmission of  Mr.  Mangarik that  the respondents have faire,d to . :ompry
wi th  our  o rder  d t .  15 .5 .13  even a f te r  rapse o f  four  months ,  t imeal though onry g0 days t ime was granted. we arso agree to ther point
that  the respondents have not given any sat isfactory repry to erxprain
such rong deray.  Lack of  s incer i ty and ef for ts on the prart  of  therespondents have arready been noted above. However,  we .re inagreement wi th the v iew expressed by Mr.  panda that a cr isposed ofmatter cannot be revived by th is Tr ibunar and, therefore,  quest ion ofrestorat ion of  the ib id OA does not ar ise.

However,  the appr icant is at  r iberty to f i re a f resh oA, i f  soadvised, wi th in a week af ter  expi  ry of  three weeks t ime granted for
disposal  of  the ib id statutory compraint  (oA 34/20r3) in terms o'  our
above order.  we make i t  very crear that  grant ing of  such r iberty wi ,  not
s tand in  the  way o f  the  d isposar  o f  the  ib id  s ta tu to ry  compra in t  by  the
al leged contemnor wi th in the extended t ime now granted.

Let the matter be adjourned to 25.10.13 for hear ing.  r t  is
directed that whenever the statutory compraint  (oA 34/.201,3) is
disposed of ,  a copy of  the order,  be served upon the appl icant wi thr lut
wai t ing for  the next date of  hear ing so f ixed.

i f  the MoD is  able tcr

Let  a  p la in

Tr ibunal  Off icer be

formal i t ies.

(LT.  GEN K,P,D.SAMANTA)
MEMBER(A)

copy of  th is order duly countersigned by the
furnished to both part ies on observance of  due

(J USTICE RAGHUNATH RAY)
M E M B E R ( J )


