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O R D E R

Th is  app l i ca t ion  was  o r ig ina l l y  f i l ed  in  the  Hon 'b le  Ca lcu t ta  H igh  Cour t  as  a  wr i t  pe t i t i on

be ing  No '  WP 4349(W)  o f  200 t ,  wh ich  was  la te r t rans fe r red  to  th i s  T r ibuna l  under  opera t ion  o f

Sec.  34 of  the Armed Forces Tr ibunal  Act ,  2OO7 and renumbered as TA No.  41 of  2 :01:2 and

admi t ted  fo r  hear ing .  The  ma in  p rayer  o f  the  app l i can t  i s  fo r  g ran t  o f  d i sab i l i t y  pens ion .

2 .  The  app l i can t  was  enro l led  in  the  Corps  o f  EME on  28 .7 .77 .  Accord ing  to  the  app l i can t ,

wh i le  he  was  undergo ing  a  war - l i ke  t ra in ing  a t  Meeru t  Can t t ,  he  met  w i th  an  acc iden t  i n  May

1982 dur ing duty hours.  S ince then he had been suf fer ingf rom headache,  anxiety ,  forget fur lness

and  lack  o f  concen t ra t ion .  He  was  admi t ted  and  t rea ted  a t  the  M i l i t a ry  Hosp i ta l ,  Meeru t  pn  04

Oct  1982.  Before being d ischarged,  he was brought  before a medical  board on 7.1,2.8,1at  MH,

Meeru t  i t se l f ,  where  he  was  d iagnosed  as  a  case  o f  'Anx ie ty  Neuros is '  and  p laced  in  low me ld ica l

ca tegory  CEE (Psy)  tempora r i l y  fo r  th ree  months .  Subsequen t l y  such  med ica l  ca tegory  was

rev iewed and  ex tended  f rom t ime  to  t ime  th rough  per iod ic  re -ca tegor i za t ion  med ica l  boards .

F ina l l y ,  the  las t  med ica l  board  was  he ld  on  t6 .4 .84  a t  INHS (Ashv in i ) ,  Bombay ,  where  he :  was

p laced  in  low med ica l  ca tegory  permanen t l y .  H is  d i sab i l i t y  was  d iagnosed  as  " ,AN)qEry

NEUROSIS"  (300)  fo r  wh ich  he  was  d ischarged  f rom serv ice  w .e . f .  1 .10 .1 ,984  a f te r  render ing  a

l i t t le  over  7 years of  serv ice.  Before being d ischarged premature ly  he was brought  before an

lnva l id ing  Med ica l  Board  ( lMB)  on  03  Sep  1984  a t  lNHSAshv in i ,  Bombay .  Th is  inva l id ing  merd ica l

board  he ld  tha t  h i s  d i sab i l i t y  was  ne i the r  a t t r i bu tab le

though  h is  d i sab i l i t y  was  assessed  a I20% fo r  two  years .

aggravated by mi l i tary service,

d isab i l i ty  was he ld  to  be ne i ther

to  nor

As h is

at t r ibutable to  nor  aggravated by mi l i tary  serv ice,  he was not  granted any d isabi l i ty  t r lens ion,
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al though he was inval idated out  of  serv ice just  a f ter  seven years of  serv ice for  a d isabi l i ty ,

which the appl icant  c la imed to be on account  of  serv ice.  Being aggr ieved for  non-grant  of  any

d isab i l i t y  pens ion ,  the  app l i can t  made  an  appea l  aga ins t  such  dec is ion  on  25 .3 .85  wh ic l r  was

re jec ted  by  the  Gov t .  i n  Ju ly  1986 .  Accord ing  to  the  app l i can t ,  he  con t inued  to  make

representat ions for  grant  of  d isabi l i ty  pension;  but  having found no f ru i t fu l  resul t ,  he I ' ina l ly

approached  the  Hon 'b le  Ca lcu t ta  H igh  Cour t  i n  the  year  zOOt  by  f i l i ng  th i s  wr i t  pe t i t i on  seek ing

a  d i rec t ion  upon  the  responden ts  to  g ran t  h im d isab i l i t y  pens ion  on  the  g round  tha t  h i s

d isab i l i t y  had  a r i sen  due  to  the  acc iden t  wh ich  occur red  dur ing  du ty  hours  and ,  the re fo re ,  the

same was  a t t r i bu tab le  to  h i s  m i l i t a ry  se rv i ce .  Th is  wr i t  app l i ca t ion  was  subsequen t l y  t rans fe r red

to the Armed Forces Tr ibunal ,  Kolkata Bench and is  now being heard as TA 4L/2OI2.

3.  The respondents have contested the appl icat ion by f i l ing a counter  af f idav i t  in  lvh ich

they  have  in te r  a l i a  ra i sed  the  ques t ion  o f  ma in ta inab i l i t y  o f  the  app l i ca t ion  on  the  g round  o f

delay.  l t  is  s tated that  the appl icant  was d ischarged f rom serv ice in  1984 and h is  appeal  aE;a inst

non-grant  of  d isabi l i ty  pension was re jected in  1985 whereas he had f i led the instant  wr i t

pet i t ion before the Hon'b le High Court  in  the year  2O0t  i .e .  more than 1-5 years af ter  the cause

o f  ac t ion  a rose  and  the re fo re ,  the  app l i ca t ion  i s  ba r red  by  law o f  l im i ta t ion .

4 .  On  mer i t  o f  the  case ,  the  responden ts  have  no t  d i spu ted  tha t  the  app l i can t  was  enro l led

in  the  Army on  28 .3 .77  and  was  d ischarged  on  be ing  p laced  in  low med ica l  ca tegory  due  to  h is

d isab i l i t y  "ANXIETY NEUROSIS"  in  1984 .  Re ly ing  on  the  submiss ions  made in  the i r  Coun te r

Af f idav i t ,  the respondents submit ted that  the appl icant  was p laced before a duly  const i tu ted

med ica l  board  i .e .  Re lease  Med ica l  Board  and  i t  was  he ld  tha t  h i s  d i sab i l i t y  was  ne i the r
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a t t r i bu tab le  nor  aggrava ted  by  m i l i t a ry  se rv i ce  and  the  d isab i l i t y  was  op ined  by  the  med ica l

board  as  a  cons t i tu t iona l  d i so rder .  As  per  EME records ,  the  app l i can t  was  no t  w i l l i ng  to

con t inue  in  a l te rna t i ve  emp loyment  (annexure -R1)  and  as  such ,  he  was  d ischarged  under  ru le

13(3Xl l lXv)  o f  Army Rules.  H is  c la im for  grant  o f  d isab i l i ty  pens ion was re fer red to  the pCDA (p)

Al lahabad for considerat ion. However,  the PCDA (P) rejected the claim vide order rCated

15.1.1985.  He was,  however ,  Erdnted a sum of  Rs.  4052.45 on account  of  inval id ing gratu i ty  and

DCRG.  l t  i s  fu r the r  s ta ted  tha t  the  app l i can t  p re fe r red  an  appea l  aga ins t  the  dec is ion  g f  the

PCDA(P) which was considered and re jected by the Govt .  o f  Ind ia,  Min is t ry  of  Defence v ide

le t te r  da ted  31"  Ju ly  1986 .  l t  was  fu r the r  re i te ra ted  by  the  responden ts  tha t  the  app l i c .an t  was

not  forced for  d ischarge f rom serv ice;  on the contrary,  he was of fered a l ternat ive shel tered

appo in tment  wh ich  the  app l i can t  was  unwi l l i ng  to  accep t .  There fo re ,  he  had  to  be  d isch6rged

from serv ice,  s ince he could not  cont inue in  that  low medical  category.  l t  is  a lso s tated by the

responden ts  tha t  s ince  the  app l i can t  d id  no t  fu l f i l l  t he  dua l  cond i t i ons  as  s t ipu la ted  in

regu la t ion  I73  o f  the  Pens ion  Regu la t ions ;  i . e .  the  d isab i l i t y  mus t  be  a t t r i bu tab le  to  o r

aggravated by mi l i tary  serv ice and the percentage of  d isabi l i ty  must  be 20% or  above,  the

app l i can t  cou ld  no t  be  g ran ted  any  d isab i l i t y  pens ion .  l t  i s  con tended  tha t  the  op in ign  o f

med ica l  board  i s  f i na l  and  has  to  be  honoured .  Accord ing  to  the  responden ts ,  the  app l i can t  has

no t  been  ab le  to  make  ou t  a  case  fo r  g ran t  o f  d i sab i l i t y  pens ion  and  under  such  c i r cumstances ,

the  app l i ca t ion  i s  l i ab le  to  be  d ismissed  bo th  on  mer i t  as  a lso  on  the  g round  o f  l im i ta t ion .

5 .  The  app l i can t  has  f i l ed  a  re jo inder  in  wh ich  the  con ten t ions  as  ra i sed  in  the  wr i t  pe t i t i on

have been re i terated.  l t  is  s tated that ,  when the appl icant  entered serv ice he was medical ly

examined  and  the re  was  no  ind ica t ion  o f  any  d isab i l i t y  and  he  was  comp le te ly  f i t .  The  d isab i l i t y
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su f fe red  by  the  app l i can t  a rose  on ly  a f te r  he  met  w i th  an  acc iden t  du r ing  du ty  hours  and  hence

i t  must  be held that  the ib id  d isabi l i ty  was at t r ibutable to  mi l i tary  serv ice.  However,  the mr:d ica l

board  w i thou t  go ing  in to  the  fac tua l  pos i t i on  has  mechan ica l l y  he ld  tha t  the  d iseas ;e  \ vas  a

const i tu t ional  d isorder  and not  at t r ibutable to  mi l i tary  serv ice.  There was no reason rec<l rded

as  to  how the  op in ion  o f  the  med ica l  board  was  a r r i ved  a t  and  based  on  wha t  mate r ia l s .

Reference has a lso been made to Reg.  I73A of  the Pension Regulat ions to contend that  er , ren i f

the  app l i can t  expressed  h is  unw i l l i ngness  to  accep t  a l te rna t i ve  appo in tment ;  tha t  wou l rJ  no t

make  h im ine l ig ib le  to  ge t  d i sab i l i t y  pens ion .

6 .  We have  heard  the  lea rned  advoca tes  fo r  bo th  s ides .  Apar t  f rom mak ing  o ra l

submiss ions ,  l d .  adv .  fo r  the  app l i can t  has  a lso  f i l ed  a  wr i t ten  no te  o f  a rgument  wh ich  we  have

gone through.  Ld.  advocate for  the respondents has produced before us the or ig inal  RMB

proceedings as a lso the serv ice records (Sheet  Rol l )  o f  the appl icant .  We have carefu l ly  gone

th rough  the  same.

7 .  Ld .  adv .  fo r  the  app l i can t  has  la id  much  emphas is  on  the  acc iden t  tha t  the  app l i can t  had

sus ta ined  dur ing  du ty  hours  a t  Mer ru t  Can t  wh i le  undergo ing  a  war - l i ke  t ra in ing  in  May  Ig82

and  submi t ted  tha t  due  to  such  acc iden t  tha t  the  d isease  had  a r i sen ;  because  a f te r  th i s

acc iden t  the  symptom o f  the  d isease  deve loped .  He  was  admi t ted  in  MH,  Meeru t  f rom 4 .1 .0 .82

to  10 .12 .82  in  psych ia t r i c  ward  and  due  to  h is  med ica l  cond i t i on  he  was  asked  to  appear  be fo re

the  med ica l  board  on  8 .L2 .82 .  As  per  the  recommendat ions  o f  tha t  i n i t i a l  ca tegor i za t ion

medical  board held at  MH Meerut  dated 8th Dec 1982,  the appl icant  was p laced in  low medical

ca tegory  CEE(Psy)  fo r  s i x  months .  Subsequen t l y  a l so  the  app l i can t  appeared  be fo re  a  re -
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ca tegor i za t ion  med ica l  board  in  Sep tember  1983  and  on  tha t  occas ion  a lso  the  same

recommendat ion  was  made.  Ano ther  med ica l  board  was  he td  on  16 .4 .84  and  on  th i s  occas ion

he  was  p laced  in  pe rmanen t  low med ica l  ca tegory  w i th  20% d isab i l i t y .  He  was  d iagnosed  to

have been suf fer ing f rom "Anxiety  Neurosis"  and was recommended for  re lease by the Rer lease

Med ica l  Board  and  accord ing ly  he  was  d ischarged  f rom serv ice  on  1 .10 .84 .  Her  con ten t ion  i s

tha t  a t  the  t ime  o f  j o in ing  the  a rmy  serv ice ,  the  app l i can t  was  med ica l l y  examined  and  the re

was  no  ind ica t ion  o f  any  d isease  and  the re fo re ,  i t  has  be  p resumed tha t  the  ib id  d i sab i l i t y

su f fe red  by  the  app l i can t  had  a r i sen  due  to  m i l i t a ry  se rv i ce .  Ld .  counse l  has  re fe r red  to  a

decis ion of  the Hon'b le Jammu & Kashrn i r  High Court  in  the case of  Devinder  Singh -vs-  t rg l  &

Ors ,  repor ted  in  2008(1 )  SLR 23 .1n  tha t  case  the  appe l lan t  was  su f fe r ing f rom 'neuros i : ; ' and  no

f ind ing  by  the  med ica l  board  was  the re  tha t  the  d isease  cou ld  have  been  de tec ted  a t  the  t ime

o f  en t ry  in to  se rv i ce .  There fo re ,  i t  was  he ld  tha t  p resumpt ion  shou ld  be  tha t  the  appr : l l an t

con t rac ted  the  d isease  wh i le  in  se rv i ce  and  hence  he  was  en t i t l ed  to  d isab i l i t y  pens ion .  T l - re  Ld .

Counsel  has a lso referred to a decis ion of  Pr inc ipal  Bench of  AFT in  the case of  Naik  Rajernder

Singh -vs-  UOI & Ors (OA 735 of  2010)  decided on 11.5.20LL (unrepor ted) .  She has a lso re l ied

on another  decis ion of  Hon'b le J  & K High Court  in  the case of  Darshana Devi  -vs-  UOI &,  Ors,

repor ted in  2008(1-)  SLR 276.

8.  Ld.  adv.  for  the respondents,  per  contra,  has ra ised the quest ion of  l imi tat ion by

con tend ing  tha t  the  app l i ca t ion  i s  hope less ly  t ime  bar red  s ince  he  has  approached  the  cour t  o f

law af ter  a long delay of  15 years f rom the t ime the cause of  act ion arose.  ln  such

c i rcumstances ,  the  app l i ca t ion  i s  to  be  re jec ted  on  the  g round  o f  l im i ta t ion  a lone"  So  fa r  as

mer i t  i s  concerned ,  he  has  p laced  re l i ance  on  the  dec is ion  o f  the  Hon 'b le  Supreme Cour t  i n  the
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case of  UOI -vs-  Spr  Mohinder  Singh (Civ i l  Appeal  No.  1,64/ Igg3 decided on

con tended  tha t  the  op in ion  o f  med ica l  exper ts  shou ld  be  g iven  p r imacy

in te r fe red  w i th .  He  con tended  tha t  the  app l i can t  was  d ischarged  on  accoun t  o f

med ica l  ca tegory  wh ich  was  he ld  by  the  appropr ia te  med ica l  board  to  be  no t

nor  aggravated by mi l i tary  serv ice and therefore,  as per  Reg.  173 of  pension Reg

he  was  no t  en t i t l ed  to  any  d isab i l i t y  pens ion .

1 ,4 . I .199 ! i )  and

and  ce rnno t  be

h i s  b e i n g  i n  l o w

at t r i bu ta lc le  to

for Arrny 196!,

9 .  We have  ca re fu l l y  cons idered  the  r i va l  con ten t ions  and  have  perused  the  o r ig ina l

medical  board proceedings that  have been p laced before us.

10.  In  th is  case,  the facts  are not  in  very much d ispute.  l t  is  the admit ted posi t ion that  the

appl icant  has rendered only  a l i t t le  over  7 years of  serv ice f rom 1977 to 1984 and therefore,  in

the  norma l  course ,  he  i s  no t  en t i t l ed  to  any  se rv ice  pens ion .  l t  i s  a l so  und ispu ted  tha t  the

app l i can t  was  d ischarged  due  to  h is  be ing  in  low med ica l  ca tegory  as  he  was  su f fe r ing  f ro rn  the

d isab i l i t y  o f  "ANXIETY NEUROSIS"  and  the  ex ten t  o f  h i s  d i sab i l i t y  was  assessed  a t20% fo r  two

years by the medical  board.  The respondents have contended that  as per  regulat ion I ' , t3 ,  s ince

the  app l i can t  d id  no t  fu l f i l l  t he  cond i t i ons  la id  down the re in ,  he  was  no t  en t i t l ed  t c r  any

d isab i l i t y  pens ion  and  accord ing ly ,  h i s  c la im fo r  d i sab i l i t y  pens ion  was  r igh t l y  re jec ted  b ' y  the

PCDA (P) .  H is  appea l  aga ins t  non-g ran t  o f  d i sab i l i t y  pens ion  was  cons idered  and  re jec ted  by  the

Cent ra l  Gov t .  l ong  back  in  Ju ly  1986 .  l t  i s  a l so  the i r  case  tha t  the  app l i can t  was  o f1ered

a l te rna t i ve  appo in tment  bu t  he  was  no t  w i l l i ng  to  accep t  such  appo in tment  and  hence  the re

was  no  o ther  a l te rna t i ve  than  to  d ischarge  h im f rom serv ice  under  ru le  13(3 ) ( l l lXv )  o f  r \ rmy

Ru les .
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1'1 ' .  Admit ted ly ,  the appl icant  d id not  fu l f i l l  h is  terms of  serv ice and much before complet ion

o f  tenure ;  he  had  to  be  d ischarged  due  to  h is  be ing  p laced  in  low med ica l  ca tegory .  Obv ious ly ,

therefore,  i t  is  a  case of  cur ta i lment  of  serv ice due to medical  ground.  In  such a s i tuat ior r ,  ru le

13(3 ) ( i i iXv )  i s  no t  the  ru le  tha t  can  be  app l ied  fo r  d i scharge  o f  the  app l i can t .  He  was  dec la red

med ica l l y  un f i t  f o r  fu r the r  se rv i ce  and  the re fo re ,  h i s  case  i s  covered  by  ru le  13(3X l l lX i i i ) .  I n  tha t

even t ,  he  shou ld  have  been  p laced  be fo re  an  lnva l ida t ing  Med ica l  Board  ( lMB)  ins tead  o f  be ing

p laced  be fo re  Re lease  Med ica l  Board  (RMB)  in  accordance  w i th  the  ru le .

12.  We may now come to regulat ions I73 and I73A of  Pension Regulat ions,  1961 on rvh ich

much  re l i ance  has  been  p laced  by  bo th  par t ies .  The  sa id  regu la t ions  a re  quo ted  be low fq r  the

sake  o f  conven ience :

'1.73. - Unless otherwise specifically provided o disobility pension consisting of servict: elt:ment
ond disability element moy be granted to an individuol who is invalidoted out of service on
account of o disobility which is attributable to or oggrovated by military service in non-battle
cosualty ond is ossessed 20 per cent or over.

The question whether o disability is ottributoble to or aggrovoted by militory s,ervice
shall be determined under the rule in Appendix lt"

173A. - lndividuals who are ploced in o lower medicol category (other thon 'E') permonently
and who ore dischorged because of no alternotive employment in their own trodei'cotegory
suitable to their low medical cotegory could be provided or who ore unwilling to or:cept the
olternotive employment ond who hoving retoined in alternotive appointment ore dischorged
before completion of their engogement, shall be deemed to hove been involidoted t'rorn service

for the purpose of the entitlement rules laid down in Appendix lt to these Regulotions.

Note : The above provision shall olso opply to individuols who are ploced in o lovt, medical
category while on extended service ond ore dischorged on that occount before the complet,ion of
the period of their extension. "

From the above regulat ions i t  is  c lear  that  in  order  to  be e l ig ib le to  get  d isabi l i ty  pen: ; ion,  two13 .

cond i t ions  are  to  be  fu l f i l l ed  wh ich  as  fo l lows :
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i)  The ind iv idual  who is  inval idated out  of  serv ice due to a d isabi l i ty  which must  be
attr ibutable to or aggravated by mil i tary service,

i i )  The extent  of  d isabi l i ty  is  20 per  cent  or  more.

1'4. In the instant case, the applicant was discharged from service on medical ground 5efore

complet ion of  h is  terms of  employment .  As noted ear l ier ,  he was p laced before a re lease medical  board

before d ischarge whereas in  such cases,  he ought  to  have been p laced before an inval idat in ,g medical

board '  However,  the medical  board has opined that  h is  d isabi l i ty  was not  at t r ibutable to  or  aggrarvated

by mi l i tary  serv ice.  Thus,  the f i rs t  condi t ion is  not  fu l f i l led by the appl icant  in  order  to  get  d isabi l i ty

pension.

15 '  The extent  of  d isabi l i ty  of  the appl icant  was assessed aL 20% for  two years by the medical  board.

However, he was not placed before a re-survey medical board after two years, possibly becaus;e he was

not  granted any d isabi l i ty  pension nor  the appl icant  ever  appl ied for  p lac ing h im before re-survey

medical  board.

16.  l t  is  no doubt  t rue that  in  a catena of  jud ic ia l  dec is ions i t  has been held that  opin ion of  the

medical  board has to be g iven due weightage and cour t  or  t r ibunal  should not  ord inar i ly  in ter ferer  wi th

the opin ion of  medical  board unless there is  apparent  d iscrepancy that  is  not iced.  However,  in  a recent

decision in the case of Veer Pal Singh -vs- Secretary, Ministry of Defence, (Civi l  Appeal No. 5922 of

2ot2 l  dec ided on 2nd July  2013 (  2013(g)  scALE 5g) ,  i t  was held as under  : -

" LL. Although, the Courts are extremely loath to interfere with the opinion of the
experts, there is nothing l ike exclusion of judicial review of the decision taken on the basis of
such opinion. What needs to be emphasized is that the opinion of the experts des,erves
respect and not worship and the Courts and other judicial/quasi- judicial forums entrr.rsted
with the task of deciding the disputes relat ing to premature release/discharge from the ,Army
cannot, in each and every case, refuse to examine the record of the Medical Boar,d for
determining whether or not the conclusion reached by i t  is legal ly sustainable."
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Thus,  i t  appears that  there is  no bar  in  scrut in iz ing the medical  board opin ion in  orr ler  to

adjudicate upon the d ispute regard ing grant  of  d isabi l i ty  pension.

17 '  In this context, we may refer also to a very recent decision of the Hon'ble Apex Court irr  the case

of Dharamvir Singh -vs- UOI & Ors, (Civi l  Appeal No. 4949 of 2013) decided on 2"d July 201ir (2013(s)

SCALE 686) .  In  that  case the appel lant  was detected to have been suf fer ing f rom'General izerd se izure

(Epi lepsy)"  af ter  9 years of  serv ice,  a l though at  the t ime of  h is  enro lment ,  there was no ind icat ion of

such i l lness.  He was d ischarged f rom serv ice on medicalground and was denied d isabi l i ty  pension as the

medical  board held that  the d isabi l i ty  was not  at t r ibutable to  mi l i tary  serv ice and the same was

const i tu t ional  in  nature.  However,  the content ion of  the appl icant  was that  s ince the d isease could not

be detected at  the t ime of  h is  enro lment  and no note of  such i l lness was made to that  ef fect ,  i t  has to be

assumed that  the ib id  i l lness had developed due to s t ress and st ra in of  mi l i tary  serv ice.  In  that  context ,

the Hon'b le Apex Court  considered the mat ter  af ter  carefu l ly  expla in ing a l l  the ru les and regulat ions on

the subject  and formulated the fo l lowing two issues:-

Whether o member of Armed Forces can be presumed to hove been in souno' physical

ond mentol condition upon entering service in obsence of disobilities or diseose noled or

recorded ot the time of entrance?

ii) whether the appellont is entitted for disobility pension?

18 .  The  Hon 'b le  Supreme Cour t  has  g raph ica l l y  d i scussed  the  scope  o f  ru les  5 .6 ,7 (a ) ,  (b )  an r l  ( c l ,  g ,9

and 14(a) ,  (b) ,  (c)  and (d)  of  Ent i t lement  Rules,  1982 asalso regulat ion 173of  Pension Regulat ior rs .  l twas

also not iced by the Apex Court  that  the Ent i t lement  Rules,  1982 were a l legedly  amended by Min is t ry  of

Defence le t ter  No.  1(1) /81/D(Pen-C) dated 20 'h June,  l -996 and af ter  compar ison of  the Rules obta in ing

in 1982 Ent i t lement  Rules as a lso amended Ent i t lement  Rules of  1996 (not  pr in ted or  publ isher l ) ,  i , t  was

held that  both sets of  ru les were basica l ly  the same wi thout  any s igni f icant  d i f ference.  The Apex Court
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also discussed the effect of earl ier decision of the Hon'ble supreme court in uol & ors -v,s- l(eshar

Singh, (2007) 12 SCC 675, as also the case of om Prakash singh -vs- Uot & ors, (2010) 12 scc 667. The

Apex cour t  a lso considered ru le 423 of  General  Rules of  Guide to Medical  o f f icers (Mi l i tary  pensions)

2402.

In para 28 of  the judgement  i t  is  held as under :_

'28' A conioint reading of vorious provisions, reproduced obove, makes it clear that -

(i) Disability pension to be granted to an individual who is involidated from serrvice on
occount of a disability which is attributabte to or aggrovated by military seruice in non-
battle casualty and is assessed at 20% or over. The question whether o disobit,ity is
attributable or aggrovated by militory service to be determined under ,.Entitlement Rules
for casualty pensionary Awards, rggz' of Appendix-tt (Regutation 173)

(ii) A member is to be presumed in sound physical and mentol condition upon entering service
if there is no note or record ot the time of entrance. ln the event of his subsequently tbeing
discharged from service on medical grounds any deterioration in his health is to be
presumed due to service. [Rule 5 r/w Rule 14(b)]

(iii) onus of proof is not on the claimant (emptoyee), the corollary is that onus of prooJ' that
the condition for non-entitlement is with the employer. A claimont has a right to derive
benefit of any reasonable doubt and is entitted for pensionory benefit more tiberalty. (Rule
e).

(iv) lf a disease is accepted to have been as having arisen in service, it must also be estqblished
that the conditions of mititary service determined or contributed to the onset oJ, the
disease and that the conditions were due to the circumstances of duty in militory service.
[Rule 14@].

(v) lf no note of ony disability or diseose was made at the time of individual,s acceptonce for
military service, a diseose which hos led to an individual's dischorge or death wip be
deemed to have orisen in service. I rute 14(b)]

(vi) lf medical opinion hotds that the disease could not have been detected on merlicol
examination prior to the acceptance for service and that diseose will not be deetmed to
have arisen during service, the Medical board is required to stote the reasons. fRule, l4(b)]
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(vii) lt is mandatory for the Medicat board to follow the guidelines laid down in ,Chapter ll
of the "Guide to Medical (Militory Pension), 2002 - Entitlement : Generol principles,,,
including poragraph 7, 8 and 9 as referred to above.

19.  Af ter  expla in ing Rule 423 of  Guide to Medical  Of f icers (Mi l i tary  Pension s)  2002,  which deals  wi th

at t r ibutabi l i ty  aspect ,  i t  has been observed bythe Apex Court  in  para 25 of  the ib id  judgement : -

'25. Therefore, as per rule 423 foltowing procedures to be foltowed by the Medicat
Board :

(i) Evidence both direct and circumstantiat to be taken into account by t'he ,Board
and benefit of reasonable doubt, if any would go to the individuat;

(ii) a disease which has led to an individual's discharge or death witt ord,inarity be
treated top have orisen in service, if no note of it was made at the time of indivirdual,s
occeptance for service in Armed Forces.

(iii) lf the medicol opinion hotds that the diseose could not hqve been detected on
medicol examinotion prior to occeptance for service and the diseose witl not be dercmed to
have been orisen during military service, the Board is required to state the reason for the
some."

20.  From the above observat ions,  i t  is  crysta l  c lear  that  the Hon'b le Apex Court  has marnly  deal t

wi th  the ro le and duty of  medical  board in  assessing the condi t ion of  d isabi l i ty  of  the ind iv i r luar  wi th

reasons.  l t  has been categor ica l ly  pointed out  that  as per  ru le 9 of  Ent i t lement  Rules,  1982,  the "orrus of

proof"  is  not  on the c la imant  and he shal l  not  be cal led upon to prove the condi t ions of  ent i t lements and

he wi l l  get  any benef i t  o f  doubt .  ln  other  words,  the c la imant  is  not  requi red to prove h is  ent i t lement  of

pension;  such pensionary benef i t  is  to  be g iven more l ibera l ly .  The duty of  the medical  board ha: ;  a lso

been h ighl ighted in  that  decis ion as reproduced above.

21- .  In  para l -8  and 19 of  the said judgement  i t  has been observed as fo l lows:-

"L8. A disability is 'ottributable to or oggrovated by military service' to be de,ferntined
under the "Entitlement Rules for Cosuolty Pensisonory Awords, 1-982, os shown in Appendix il.
Rule 5 relotes to opprooch to the entitlement Rules for casualty pensionory Awords, i.gig2 based
on presumption os shown hereunder.
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"Rule 5. The opproach to the question of entittement to casualty pensionary awards
and evoluation of disabilities shatl be based on the foltowing presumptions:

Prior to and During service

(a) Member is presumed to have been in sound physicat and mental condition upon
entering except as to physicol disabilities noted or recorded at thet time of
entronce,

(b) ln the event of his subsequently being discharged from service on, medical
grounds any deterioration in his health which has token place is due to servi,ce."

From rule 5 we find thot o general presumption is to be drown that a nrember is
presumed to hove been in sound physicol and medical condition upon entering service except os
to physicol disobilities noted or recorded at the time of entronce. tf a person is dischargecl from
service on medical ground for deterioration in his heotth it is to be presumed thcrt the
deterioration in the health hos taken place due to service.

19.

follows :-

"onus of proof" is not on claimont os opparent from rule 9 which rec,ds os

"Rule 9. ONUS OF PROOF - The cloimant shatt not be catled upon the ptTsye the
conditions of entitle3ments. He/she will receive the benefit of any reosonable oloubt.
This benefit will be given more liberally to the cloimants in fietd/ofloat service cqs;es."

From o bare perusol of Rule 9 it is clear that o member, who is declored disableat from
service, is not required to prove his entitlement of pension and such pensionary benefits to be
given more liberally to the claimonts."

2 2 . I t  wi l l  a lso be appropr ia te to  quote below the observat ions of  the Hon'b le Apex Court  in  paras

30-33 as under :

" 30. ln the present case it is undisputed that no note of any disease has been
recorded ot the time of appellont's occeptonce for military service, The respondents hove

foiled to bring on record ony document to suggest that the oppellant wos under treotme,nt for
such a diseose or by hereditary he is suffering from such disease. ln absence of any nctte i'n the
service record at the time of acceptance of joining of appellont it was incumbent on the port of
the Medical Board to coll for records qnd look into the same before coming to an opinion that
the disease could not have been detected on medical exomination prior to the acceptonce for
military service, but nothing is on the record to suggest that any such record wos called J'or by
the Medical Boord or looked into it and no reasons have been recorded in writing to come to
the conclusion that the disobility is not due to military service. ln fact, non-application of mind
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of Medical Board is apparent from clause (d) of paragraph 2 of the opinion of thrz Mtedical
Board, which is as follows :

' (d) ln the case of a disobilitv under c the boord shourd state

whot exactlv in their opinion is the couse thereof Yes

Disability is not related to mil service,'

37. Porograph 7 of 'Chapter ll' - "Entitlement : Generot Principtes" specificaly :;tip,ulotes
that certificate of a constituted medical authority vis-d-vis invalidating disttbility, or
death, forms the basis of compensotion payabte by the Government, the decis,ion to
admit or refuse entitlement is not solely a matter which con be determined .finarlty by
the medical outhorities alone. tt may require also the consideration of other
circumstances e,g. service conditions, pre-and post-service history, verificati,on of
wound or iniury, corroboration of stotements, collecting and weighing the vatrue of
evidence, and in some instances, motters of mititary law and dispute. For the said
reasons the Medical Boord was required to examine the cases in the light oJ, eti'ology
of the particular disease and ofter considering att the relevant particulors of a cttse, it
was required to record its conclusion with redsons in support, in cleor term:s ond
longuage which the Pension Sanctioning Authority would be abte to appreciate.

ln spite of the aforesaid provisions, the Pension Sanctioning Authority faited to trotice
that the Medical Board had not given any reason in support of its opinion, porticutorly
when there is no note of such diseose or disobility availabte in the service recctrd of the
appellant at the time of occeptqnce for military service. Without going through the
aforesaid facts the Pension Sanctioning Authority mechonicatty possed the impugned
order of reiection bosed on the report of the Medicat Board. As per Rules S anct 9 of
'Entitlement Rules for Casuolty Pensionary Awards, 7982', the appettant is entitted for
presumption and benefit of presumption in his favour. ln absence of any evidence on
record to show that the appellant was suffering from "Genreolised seizure (Epite,psy)"
ot the time of acceptdnce of his service, it will be presumed that the oppellant was in
sound physical and mental condition ot the time of entering the service and
deterioration in his health has token place due to service.....".

32.

23.  In  the case before us,  the ld .  adv.  for  the appl icant  has ra ised the ident ica l  issue that  at  the t ime

of  enro lment  in  army serv ice,  the appl icant  was medical ly  examined and there was no note of  any such

disease which subsequent ly  arose dur ing the course of  serv ice and that  too,  af ter  the appl icant  suf fered
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an acc ident  dur ing duty hours and therefore,  the decis ion of  the Medical  Board that  such d isarb i l i ty  was

not attr ibutable to or aggravated by mil i tary service and i t  is only a consti tut ional disorder is abscl lutely

arb i t rary and cannot  be accepted by any person wi th genera l  prudence.

24.  In  v iew of  the ru le posi t ion as expla ined by the Hon'b le Apex Court  in  Dharamvir 's  case (supra) ,

we may examine the medical  board proceedings that  have been produced before us bv the

respondents.

25.  We not ice that  indeed there was no note of  any d isabi l i ty  recorded at  the t ime of  entry  in to

mi l i tary  serv ice.  We fur ther  not ice that  in  Para 4 of  Par t  I  o f  the Medical  Proceedings (RMB) dated 03

Sep 1984 (Or ig inal  Records) ,  the inc ident  of  vehicu lar  acc ident  suf fered by the appl icant  was r roted and

it was also signed by the applicant. We further notice from the service record (Sheet Roll)  of the

appl icant  (Or ig inal  Records)  that  there are two entr ies on two d i f ferent  dates based on Par t  l l  order

where at  page 9 in  respect  of  'medical  categor izat ion ' ,  i t  was recorded that  the d isabi l i ty  of  the app, l icant

was at t r ibutable to  and/or  aggravated by serv ice condi t ion.  l t  wi l l  be appropr ia te to  reprodu6l  the said

not ing here in belovr : -

08.L2.82 - CEE (Psychological) Temp. 5 months MH Merrut Part ll O -989ADR

612el83

Disease : ANXIETY NEUROSIS

Disabil i ty - Not attr ibutable to condit ions of seruice but

Aggravated due to precipitate by an vehicular accident

Whi le  on duty

============================================================================== =====

29 Sept. t!3 CEE (Psy) Temp. 6 months INHHS ASVINI 955 ADRIVIS

Diag : Neurosis for Re cat

L7lEMElgtlS4
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Attr ibutabi l i ty :  Attr ibutable to the service.

26 '  These record ings  were  made much be fore  the  app l ican t  was  p laced be fore  the  RMB in  03  Sep

1'984'  However,  the RMB, i t  is  not iced, did not take into account such opinions, which were recorded

much ear l ie r ;  le t  a lone to  g ive  reason as  to  how i t  d i f fe red  f rom the  same

one l ine  op in ion  a t  co lumn 2(d)  o f  Par t  l l l  has  s ta ted  tha t  the  cause

disorder not connected with service.,,

a n d  o n  w h a t  b a s i s .  T h e  R M B  i n

of disabi l i ty  is  "const i tut ional

27'  In  v iew of  the ev idence on record,  and in  the absence of  any mater ia l  to  the contrarv, ,  i t  is

obvious that  the medical  board has acted care less ly  and fa i led in  i ts  duty to  proper ly  ar ;sess the

at t r ibutabi l i ty  aspect  in  terms of  ru le 423 of  the "Guide to Medical  Of f icers (Mi l i tary  pensions)  2002, ,as

expla ined above'  The said medical  board has recorded i ts  opin ion in  a mechanical  manner wi thout

appl icat ion of  mind and wi thout  consul t ing the records and ear l ier  medical  op in ion"  In  such a : ; i tuat ion,

we are of  the considered opin ion that  the "benef i t  o f  doubt"  under  ru le 9 of  Ent i t lement  Rules has to be

given to the appl icant  and i t  has to be held that  the ib id  d isabi l i ty  of  the appl icant ,  which had arr isen

dur ing the course of  serv ice,  is  at t r ibutable to  and aggravated by serv ice,

28 .  The  app l i can t  hav ing  thus  fu l f i l l ed  the  dua l  cond i t i ons  p resc r ibed  in  reg .  I73  i s  he ld

ent i t led to d isabi l i ty  pension.  Of  course,  the respondents have taken the point  that  the

appl icant  was not  w i l l ing  to  accept  a l ternat ive  appoin tment  but  that  w i l l  a lso  not  changer  the

posi t ion in v iew of Reg. 173A quoted above which inter al ia states that even i f  the indiv idual  is

unwi l l i ng  to  accep t  a l te rna t i ve  appo in tment ,  he  shou ld  be  deemed to  be  inva l ida tec l  ou t  o f

serv ice.

29.  We have a l ready he ld  that  in  th is  case the app l icant  cou ld  not  comple te  h is  ter rn  o f

engagement  in  serv ice because o f  h is  medica l  d isab i l i ty  and h is  serv ice was cur ta i led.  He was
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dec lared medica l ly  unf i t  fo r  fu r ther  serv ice.  In  such c i rcumstances,  as  he ld  by  the Hon,b le  Apex

court  in the case of union of  India -vs- Rajpal  s ingh, reported in 200s(12) scc 476,the proper

course that should have been adopted by the respondents was to place him lcef ' re a

inval idat ing medical  board and not before release medical  board. However,  we f ind that long

t ime has e lapsed s ince the RMB was he ld  in  the September  1984 and a t  th is  d is tant  dar te  i t  w i l l

ne i ther  be pract ica l  nor  feas ib le  to  d i rec t  fo r  ho ld ing an IMB for  the app l icant .  Wer  are ,

therefore ,  o f  the cons idered op in ion that  the RMB that  was he ld  on 03.g .1gg4 s f rou ld  be

considered as i f  i t  is  an IMB because basical ly there is no mater ial  d i f ference in these trvo types

of  boards.  In  fac t ,  W€ f ind f rom the or ig ina l  records that  the ib id  RMB dated 03 Sep 19g4 Sears

A hCAdiNg,  "MEDICAL BOARD PROCEEDINGS INVALIDING ALL RA] !KS" .

However,  the RMB assessed the percentage of disabi l i ty of  the appl icant to 2O% for t l ryo years.

Therefore, i t  is  necessary to place the appl icant before a Re-Survey Medical  Board in order to

assess his percentage disabi l i ty afresh.

30.  In  v iew of  the d iscuss ion made above,  we are  o f  the op in ion that  the app l icant  shrou ld

be paid disabi l i ty pension at  the rate of  20% disabi l i ty wi th rounding off  benef i t  f rom thr:  f l61s 11

is appl icable as per extant government rules.  However,  he should be placed before a Re-surrvey

medica l  board immedia te ly  and payment  o f  d isab i l i ty  pens ion fur ther  w i l l  depend on the

assessment to be made by such Re-survey medical  board.

31.  We are  a lso not  ob l iv ious o f  the fac t  that  the app l icant  has approached the Hon 'b le  High

Court  in the year zOOf i .e.  long 15 years af ter he was refused to be paid disabi l i ty perrsion in

1986, a point  that has been raised by the respondents.  However,  s ince claim for pension is a
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recurr ing cause of act ion, we have not thought i t  f i t  and proper to reject  the appl icat i6n 'n the

ground of l imitat ion and have decided i t  on meri t .  But so far as arrear payment is concerned, by

fol lowing the rat io decided by Hon'ble Apex Court  in the case of shiv Dass -vs- uol  reported in

AIR 2007 SC L330,  we are  o f  the v iew that  such payment  w i l l  be  admiss ib le  to  the app l icant  w i th

effect  f rom a date three years pr ior to the f i l ing of  the instant wr i t  pet i t ion i .e.  f rom 1.1.1999.

32. Accord ing ly ,  the  app l i ca t ion  i s  a l l owed  by  i ssu ing  the  fo l l ow ing  d i rec t ions :

The  app l i can t  sha l l  be  t rea ted  to  have  been  inva l ida ted  ou t  o f  se rv i ce  on  accoun t

o f  med ica l  d i sab i l i t y  wh ich  was  a t t r i bu tab le  to  and  aggrava ted  by  cond i t i on  o f

m i l i t a ry  se rv i ce .  Accord ing ly ,  the  RMB tha t  was  he ld  on  03 .9 .1984  be  t rea ted  to

be  an  IMB and  the  app l i can t  sha l l  be  deemed to  be  inva l ida ted  ou t  i n  te r rns  o f

ru le  13(3X l l lX i i i )  o f  A rmy  Ru les .

The appl icant  shal l  be paid d isabi l i ty  pension at  the rate of  20% disabi l i ty  wi th

ef fect  f rom 1.1 ' .1 '999 wi th benef i t  o f  rounding of f  as appl icable under  the Govt .

po l i cy .  He  i s  a l so  he ld  en t i t l ed  to  ge t  any  o ther  consequen t ia l  bene f i t  t ha t  may

accrue  due  to  h is  inva l ida t ing  ou t  o f  se rv i ce  on  accoun t  o f  med ica l  d i sab i l i t y .

The app l icant  sha l l  be issued wi th  a  PPO for  d isab i l i ty  payment  w i th in  90 days o f

rece ip t  o f  th is  Order  by  PCDA (P)  and EME Records.  Any fur ther  de lery  in

implementat ion sha l l  a t t rac t  an in terest  o f  t2% per  year  payable  to  the

appl icant .

i i )

i i i )
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i v )  Such payment  w i l l  cont inue to  be made t i l l  a  re-survey medica l  board is  he ld  to

assess the percentage of his disabi l i ty.  Such re-survey medical  board should be

held as ear ly as possible af ter giv ing not ice to the appl icant,  preferably rrui th in 90

days.

v)  Fur ther  payment  o f  d isab i l i ty  pens ion wi l l  depend on the dec is ion o f  the Re-

survey medical  board as directed above.

vi)  N o costs.

33. The departmental  records be returned to the respondents on proper receipt .

34. Let a plain copy of th is order duly countersigned by the Tr ibunal of f icer be furrr ished to

both sides on observance of due formal i t ies.

(LT .  GEN.  K .P .D.SAMANTA)

M E M BER(ADM I N TSTRAT|VE)

(JUSTICE RAGHUNATH RA\ ' )

M E M B E R  ( J U D t C t A L )


