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O R D E R

This matter was original ly f i led before the Hon'ble Patna High court as a

writ  peti t ion (No. CWJC 11989 of 2008), which later was transferred to this

Tribunal by operation of Sec. 34 of the Armed Forces Tribunal Act, 2OO7 and re-

numbered as TA 90 of 2011.

2. The factual matr ix of the matter in brief is that the applicant, Smt. pramila

Devi, is the second wife of a ret ired army personnel ( late Sepoy Motichand Ram)

of Bombay Engineers Group in the corps of engineers. Said Sepoy Motichand

Ram was enrol led in the Army on 24.2.1961 and was discharged on 29.2.19T6

on fulf i l l ing his terms and condit ions of enrolment in accordance with Army rule

13(3xl l l ( i ) .  He was in receipt  of  h is  normal  serv ice pension as per ppo No.

5/6483/1976 dt. 5.4.76. Subsequent to his ret irement from army, he was

employed in the Damodar Valley Corporation (DVC) as a Security Guard.

Unfortunately, he died in an accident on 20.4.1983 while on re-employment in

DVC

3. Subsequent  to h is  death,  the army author i t ies sanct ioned fami ly  pension

to his wife, Smt. Sheojhari Devi, who as per records avai lable with the Records

off ice is the only legal ly married wife, though submitted in the ibid peti t ion as the

first wife of the applicant 's late husband Sepoy Motichand Ram. Smt. Sheojhari

Devi had no issue from her wedlock with the applicant 's husband, late sepoy

Mot ichand Ram.
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4' After ret irement of the said Sepoy, he, as submitted by the applicant,

married her (Smt. Pramila Devi) on 28.4.1977 after obtaining consent of the f irst

wife Smt' Sheojhari Devi, since she could not bear any chi ld. Therefore, late

Sepoy Motichand Ram married the applicant for the second t ime in the l i fe t ime

of his f irst wife and such marriage was solemnized after the soldier had ret ired

from service. The army authorit ies were not informed by the pensioner (Sep

Motichand Ram) about this occurrence. The applicant bore two chi ldren out of

her wedlock with the said late Sep oy- viz. one son Prabhakar Kum ar @ Saroj

Kumar) and one daughter (Sandhya Kumari),  as is evident from annexure-A2

wherein a genealogical chart has been attached by the applicant.

5. The first wife of the deceased Sepoy, who was in receipt of family

pension, died on 30.5.1998. Thereafter, the present appl icant, as the second wife

of the deceased soldier, submitted a peti t ion on 2.7.01 (Annexure-A4) and

subsequently entered into correspondence with the army authorit ies with a

prayer for grant of family pension as is evident from Annexures-S, 6 and 7.

6. l t  is submitted by the applicant that subsequent to death of her husband,

the DVC authorit ies al lowed family pension and other such death benefi ts in her

favour i .e. (Pramila Devi) on the basis of mutual consent between the two wives,

The necessary compromise peti t ion f i led in the Court of Ld. Addl. Munsif,  Bermo

in TS No. 45 of 90, which is dated 23.3.1992, is at annexure-A15 of the aff idavit-

in-reply.



7 . The case of the applicant is that since the f irst wife is no more, she (the

applicant),  though the second wife of the deceased Sepoy, is enti t led to family

pension which must be granted to her without any further delay. Moreover, i t  is

submitted that she has two chi ldren born out of her wedlock with the deceased

Sepoy,  who were born on 7 .5.79 (boy chi ld)  and on 1 3.6.81 (g i r l  ch i ld)

respectively.

8. Mr. Basu, ld. adv. for the applicant while arguing the case submitted that

family pension should be treated as one unit and be ideal ly divided amongst the

applicant, who is the surviving widow of the deceased army person and the two

children in an equitable manner with effect from 30.5.1998 when the f irst wife

expired.

9. The respondents have contested

6 of Army lnstruct ions of 1980 issued

Regulat ions for  the Army,  Part -1 (1961),

provided therein as under:-

the case by drawing our attention to para

in respect of regulat ion 86 of Pension

which is relevant in the instant case. l t  is

the case of a

being granted
he ld  gu i l t y  o f

"6 .  Fami ly  for  the purpose o f  Fami ly  Pens ion means:

(a) Wif'e in the case of male Government servant. or husband in
female Government servant;

(b) A. judic ial ly separated wi l 'e or husband, such separat ion not
on the ground of adultery arrd the person surl ' iving was not
comm itt ing adu ltery.;

(c) Son/Daughter up to the date of his/her marriage orti l l  the date he/she starts
earning, or t i l l  the age of 25 years,  whichever is ear l iest ;
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(d) Unmarried/widowed/divorced daughter, up to the date of
marriagelremarriage or t i l l  the date she starts earning whichever is earl iest;

(e) Parents who were wholly dependent upon off icer when he/she was al ive.
provided the deceased off lcer has left  behind neither a r.vidow nor a chi ld.
and:

(0 Dependent  d isabled s ib l ings ( i .e .  brothers/s is ters) .

Note. -  E l ig ib le son/daughter  inc ludes a posthumous chi ld  as wel l  as s tep chi ld .

Note 2: Children adopted legal ly after ret irement. Children born out of a void
or voidable marriage. Clhi ldren born from divorced r.vi fb when conception
took place before divorce.

7. The pension wil l  be admissible:

a) To a widow or widower up to the date of death or remarriage whichever
is  ear l ier :

b) Son/Daughter ( including widowed daughter) up to the date of his/her
marriage/remarriage or t i l l  the date he/she starts earning or t i l l  the age
of  25 years,  whichever  is  ear l ier .

Provided that i f  a son or daughter is suffering f iom any disorderor
d isabi l i ty  of  mind or  is  physica l ly  cr ipp led or  d isabled so as to render  h im
or her unable to earn a l iving even after attairr ing the age of 25 years, the
ordinary family pension shal l  be payable to such son or daughter for l i fe.

(c ) Unmarried/widowed/divorced daughter, not covered by (b) above, up
to the date of marriage/remarriage or t i l l  the date she starts earning or up
to the date of  death,  whichever  is  ear l ier .

(d) Parents up to the date of death or t i l l  the period of income does not
exceed Rs.  3500/-  p .m.  whichever  occurs ear l ier .

(e)  Disabled s ib l ings for  l i f -e  i f  unable to  earn a l iv ing even af ter  at ta in ing
to age of 25 vears. "

l rur ther '  in  terms of  GOI.  MoD No.  17 (4)12008(2) /D (Pen-Pol icy)  dated

12 .11 .2008 ,  i t  i s  p rov ided  as  under : -

l .  For the purpose of grant of  fami ly pension, 'Family '  shal l  be
categorized as under :-



Category -1
(a) 

y;ii;l 
['j;J:;, 

uo ,o the date of death or re-marriage,

(b) :iffi;iliffiffiJ::HJij;J:l ffifl:':?,JtJil:.*1i:
earning or  t i l l  the age of  25 years,  whichever  is  ear l ier .

Category-II

(c) Unmarried/widowed/Divorced daughter, not covered by
Category-l  above. up to the date of marriage/remarriage. or t i l l  the
date she starts earning or up to the date of death, whichever is
ear l ier .
(d) Parents who were wholly dependent on the Armed Forces
personnel when heishe was al ive provided the deceased personnel
had le f t  behind nei ther  a widow nor  a ch i ld .
F am ily pensiorr to dependent

unmarr ied/d ivorced/widowed daughter  wi l l  cont inue t i l l
death.

parents
date of

* * * * * t * *

.  Grant of family pension to chi ldren in respective
categories shal l  be payable in order of their date of birth and
younger of them wil l  not el igible for family pension unless the
next above him/her has become inel igible for grant of family
pension in that category

10. The respondents have also drawn our attention to para 333 of Regulat ion

for Army, 1982 (annexure-R5 at page 23) wherein the condit ions under which a

person can enter into second marriage has been clearly indicated. On this count,

the respondents submit that the second marriage of the deceased Sepoy during

the life time of the first wife was il legal. Therefore, the second marriage is to be

treated as void. As per the records avai lable with the authorit ies, as has been

annexed at annexure-R1 of the aff idavit- in-opposit ion, i t  is very clear that the

deceased Sepoy Motichand Ram was married only to one lady, viz. Smt.

Sheojhari Devi [@ Sujara Devi] at the t ime of his enrolment. The occurrence of



the second marriage, even it was contracted after the deceased Sepoy went on

pension, should have been int imated by him to his uniURecord off ice so that

necessary amendment could have been carried out in his service record.

provided such marriage was legal and requisite documents would have been

furnished by the said deceased Sepoy Motichand Ram in due manner. None of

these was done, and therefore, as per army record, Smt. Sheojhari Devi

remained the only wife of the deceased Sepoy. Accordingly family pension was

awarded to Smt Sheojhari Devi after the demise of her husband Sep Motichand

Ram.

11.  Mr.B.K.Das,  ld .  adv.  for  the respondents dur ing h is ora l  submissions,

submitted that the applicant 's husband i .e. late Sepoy Motichand Ram was,

perhaps, aware of the rule posit ion, and therefore, did not take any step to

declare to the army authorit ies regarding his second marriage and birth of two

children through the second wife (appl icant)

12. The respondents have also drawn our attention to regulat ion 216 of

Pension Regulat ions (annexure-R4), which, though relates to Special Family

Pension, would be equally appl icable in the case of ordinary family pension for

the purpose of determining this aspect of el igibi l i ty. As per ibid regulat ion i t  is

provided that "widow/widower lawful ly married" is only el igible for pension. The

said regulat ion is quoted below:-

" 216 . The fol lowing members of the family of a deceased
individual shal l  be viewed as el igible for grant of a special family pension,
provided that they are othenvise quali f ied:

a) Widow/widower lawful ly married. l t  includes a widow who was married
afte r i nd ivid ua l 's re lease/reti reme nVd isch a rg e/i nva I id m e nt.



b) son actual and legit imate/including val idly adopted.

c) Daughter, actual and legit imate/including val idly adopted.

d) Father

e) Mother

0 Brother

g) Sister. "

13. As regards the documents avai lable and as have been annexed by the

applicant, Mr. Das is of the view that none of them prove that the applicant was

ever lawfully married to the deceased Sepoy. Therefore, she would always

remain inel ig ib le for  any k ind of  fami ly  pension.  Thus,  according Mr.  Das,  the

prayer made by the applicant has no substance and should be rejected.

14.  In reply to the oral  submissions made by Mr.  Das,  Mr.  Basu,  ld .  adv.  for

the applicant submits that he does not accept the contention of Mr. Das that the

applicant is not laMul widow of late Sepoy. In fact, Mr. Basu has submitted that

as per amendment of 1976 to Hindu Marriage Act, the circumstances under

which second marriage is permissible have been indicated; according to which,

marriage of the applicant with late Sepoy during l i fe t ime of the f irst wife, who did

not have any issue, was val id as i t  was carr ied out after obtaining the consent of

the first wife. However, Mr. Basu could not submit any decree from a civil court to

support such claim. Mere notarized aff idavit  to this effect aff irmed in 1996 i .e.

long after the death of the husband i .e. the deceased Sepoy, is not considered

adequate to substantiate that the marriage of the applicant was indeed val id and

j udicial ly acceptable.
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Mr. Basu has also submitted that he could go a step further to submit that

late Sepoy Motichand Ram was actual ly married before he joined service and at

such point of t ime, he was below 20 years of age, and, therefore, as per Mr.

Basu, his marriage with Smt. Sheojhari Devi should also be treated as void

because both partners were under-aged as per Hindu Marriage Act.

16. Be that as i t  may, we f ind no substance in this argument of Mr. Basu since

both the husband and wife are no more; and their marriage was duly noti f ied in

the off icial documents of the Army authorit ies and during al l  these period no such

objection was raised against such marriage. Therefore, at this stage, to bring

forth the point that such marriage, which was contracted prior to the date when

the appl icant 's  husband deceased Sepoy was enrol led in the year 1981 was nul l

and void is absurd and need not be pursued any further.

17. Mr. Basu has put forth an argument that the chi ldren born out of second

marriage were fathered by the late Sepoy i .e. husband of the applicant Smt.

Pramila Devi and according to law and el igibi l i ty rule as provided in Pension

Regulat ions, such chi ldren are el igible for family pension as category 1 claimant

after the death of the first widow even if the applicant is not considered to be

el ig ib le for  such fami ly  pension.

18. Considering the dates of birth of the two chi ldren as given by the applicant

as 7.5.79 (boy)  and 13.6.81 (g i r l ) ,  i t  is  ev ident  that  they would be e l ig ib le for

carried fonruard family pension from the date of death of the first wife/widow i.e.

from 30.5.98 when both these chi ldren were below 25 years of age.As per rules,

the elder of the two chi ldren would be el igible for family pension from the date
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when the widow of the soldier died. Once the elder chi ld grows up and becomes

inel igible, such family pension would get passed on to the second l iving chi ld

subject to meeting el igibi l i ty cr i ter ia as per pension rules.

19. Mr. Das had no objection to such prayer, though submitted oral ly by the ld.

Counsel for the applicant; and in a very fair manner he submitted that in case the

el igible heirs i .e. chi ldren of the late Sepoy apply to the authorit ies with relevant

papers, their case would be considered expedit iously and family pension would

be granted to them if  found el igible as per rules. He further reiterated that the

applicant, who is the second wife of the deceased Sepoy, is not el igible since her

status as the wife of the late Sepoy is unacceptable as per law.

20. We have careful ly considered the r ival contentions and have perused

various documents placed on record.

21 . The admitted posit ion in this case is that Shri Motichand Ram, the

deceased Sepoy, during his l i fe t ime never int imated to the army authorit ies

about his second marriage with the present appl icant, Smt. Pramila Devi, which

was contracted during the life time of his recorded first wife Smt. Sheojhari Devi.

The respondents, therefore, after the death of the Sepoy Motichand Ram on 20th

Apr i l ,  1983,  had sanct ioned fami ly  pension to Smt.  Sheojhar i  Devi  @ Smt.  Sujara

Devi as per rules. However, she died on 30th Mary, 1998 and her death cert i f icate

has been produced by the applicant.

22. After her death, the applicant preferred a claim for grant of such family

pension in her favour being the surviving widow of the deceased Sepoy.

However, the respondents rejected her claim as her name was not documented
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in the army records. Under such a situation, we do not f ind any inf irmity in the

rejection order,

23. Although the ld. advocate for the applicant contended that as per

amended Hindu Marriage Act, second marriage during the l i fe t ime of the f irst

wife is permissible under certain circumstances, viz. when there is no issue from

the first marriage, we are inclined to accept the view of the respondents that even

in that event, unless there is a decree from civi l  court in respect of val idi ty of such

second marriage, the second wife, i .e. the applicant, cannot be treated as a

legal ly wedded wife of the deceased Sepoy Therefore, the claim of the applicant

cannot be accepted unless she produces a decree from civil court to that effect.

Mere affidavit by the first wife sworn long after the death of her husband is of no

avail .  The compromise peti t ion between the two surviving widows, which has

been produced by the applicant, enabled the applicant to receive certain death

benefi ts admissible from the DVC that was the deceased soldier 's employer after

he ret ired from the Army That cannot be taken as a precedence by the applicant

to claim pension from the Army which is governed by different statutory

provis ions as g iven in the Pension Regulat ions for  the Army 1961,  as amended.

24. ln view of the above, we hold that the applicant is not enti t led to family

pension, as claimed, unless and unti l  she obtains a decree from the civi l  court

that her marriage with late Sepoy Motichand Ram was val id and she is the legal ly

married wife/widow of said late Sepoy Motichand Ram.

25. The only prayer made by the applicant in this appl icat ion is for grant of

family pension in her favour. Since we have held that she is not enti t led to such
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fami ly  pension at  th is  stage,  the appl icat ion,  as i t  is ,  can be d ismissed being

devoid of any merit .

26. At this stage, however, ld. advocate for the applicant has made an oral

prayer that the chi ldren of the applicant who are fathered by the late Sepoy

Motichand should be paid family pension in case the applicant is not enti t led to

the same. This prayer has not been seriously contested by the ld. adv. for the

respondents. Accordingly, we are incl ined to accept such oral prayer as part of

the rel ief claimed in this peti t ion to meet the ends of just ice and consider the

same on i ts merit .

27. As already stated, it has been brought on record that from the second

marriage, the deceased Sepoy with the present appl icant, has had two chi ldren

born and it appears that both of them were below 25 years on 20th May 1998

when the f irst wifeiwidow, who was in receipt of family pension, died. However, i t

appears from page 45 of the Affidavit-in-reply, which is a certificate issued by Zila

Sain ik Board Bhojpur dt .  19.6.96,  that  the e lder  chi ld named Prabhakar Kumar

(date of birth-s.12.77) is the son of late Moti Chand. However, from page 35 of

the said A/R, which is a copy of letter issued by DVC fonruarding PPO of late

Motichand wherein the date of birth of Saroj Kumar (son) is mentioned as 7.5.79.

Apparently, there are two dates of birth. Of course, the date of birth i .e. 5.12.77

may not be correct as the second marriage took place on 28.4.77, as stated by

the applicant. Such aspects of facts would have to veri f ied and authenticated by

the competent authority before considering any prayer for pension for the

chi ldren of the deceased soldier.
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28' l t  has been held by the Hon'ble Supreme Court in the case of

Rameshwari Devi -vs- state of Bihar, 20oo(2) scc 431 that even if the

second marriage is void but the chi ldren born out of second marriage, according

to the Hindu Marriage Act, 1956, are legit imate, and, therefore, such chi ldren are

enti t led to family pension but not the second widow.

29' Para 6 of Army Instruct ion No. 51 of 1980 giving definit ion of family in

respect of ordinary family pension is quoted above. From note 2 thereof, it is

quite evident that chi ldren born out of a void or voidable marriage are also

included as members of family enti t led to get family pension as category 1

claimants. Therefore, they cannot be denied family pension as admissible under

the rules after the death of the f irst wife when she was having no issue.

30. In view of the foregoing, while we reject the claim of the applicant for

family pension, but so far as the claim of her chi ldren is concerned, we give them

liberty to apply to the appropriate authority within one month from the date of this

order, with necessary documents about their status as chi ldren of late Sepoy

Motichand Ram. On receipt of such claim, the respondent authorit ies, within

three months thereafter, shal l  consider and sett le the claim in accordance with

rules after necessary amendments in their records. Needless to mention that

such fami ly  pension wi l l  be admissib le to the e lder  chi ld i .e .  the son (Prabhakar

Kumar @ Saroj Kumar) at the first instance from the date of death of the first wife

t i l l  he attained 25 years of age, and thereafter such family pension wil l  devolve to

the second chi ld i .e. daughter, (Sandhya Kumari),  who wil l  be enti t led to receive

family pension t i l l  her marriage as per rules.
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31. With the above the observations/direct ions, the transferred application

stands disposed of. No costs.

32. Let a plain copy of this order duly attested by the Tribunal Off icer be

furnished to both parties on observance of due procedure.

( L T . G E N  K P D S A M A N T A )
ADMINISTRATIVE MEMBER

(JUSTICE RAGHUNATH RAY)
JUDIC IAL  MEMBER


