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The appl icant is wi fe of  an Army personnel (No. 1,4267516) Naik Aj i t  Kumar of  the Corps

of Signals who, according to the appl icant,  is missing since September 2000. This mattelr  was

ini t iaf  ly f i led in the Hon'ble Patna High C,ourt  through Wri t  pet i t ion No. CWJC 13 L97 ol ,2O0g

which was later t ransferred to this Tr ibunal and renumbered as T.A.No. 63/2011. The rnatter

was taken up for hear ing today. The appl i icant,  through this appl icat ion, has prayed for grant of

fami ly  pens ion and o ther  pens ionery  dues s ince her  husband Naik  A j i t  Kumar  o f  lDepot

Regiment ,  S igna l  Cent re ,  Jaba lpur ,  M.P has been miss ing s ince September ,  2000.

2. The br ief  facts of  the case are t .hat Nalk Aj i t  Kumar was enrol led in the Arnry on

22.08.1985. Whi le he was posted in the Depot Regiment of  Signal Centre at  Jabalpur,  he was

granted 60 days annual leave from 07.09t.2000 to 05.11.2000. The husband of the appl icant

Naik  A j i t  Kumar  d id  not  reach home at  Va i isha l i  (B ihar )  a l though he le f t  Jaba lpur  on 07.09.2000.

Before  coming on leave,  the husband of ' the app l icant  had in formed her  that  he would  be

coming home for which they were wait inEl anxiously.  When he did not arr ive home, the f 'ather

of the jawan, Paltu Thakur,  had travel led to Jabalpur on 20.09.2000 { the respondents,  hourever,

in their  counter af f idavi t  (Para 9 page 10) s;ubmit  that i t  was on 30.09.2000 and not 20.09.:2000)

to  appr ise  the author i t ies  in  h is  Uni t  i .e .  Depot  Regiment  that  A j i t  Kumar  had not  yet  reached

home.
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3'  subsequent ly,  Pal tu Thakur,  father of  the missing soldier,  lodged a missing pelrson,s

diary at  Budipur pol ice stat ion (Vaishal i )  (annex. 1) on z4.Lo.zo00. As submit ted by the learned

counsel of  the appl icant,  the ib id fact  was also communicated to the uni t  of  the appl icant,s

husband i 'e '  the Depot  Regiment .  Desp i te  many repeated communicat ions by the ap; l l i cant

with the Signal Records praying for fami l 'y pension by consider ing the appl icant,s husband as a

'missing soldier ' ,  no act ion was taken by the author i t ies.

4 '  The appl icant,  however,  received a let ter dated 05.06.2003 from the signal  Relcords

(Annex'  4) instruct ing the appl icant to submit  certain documents so as to consider her for grant

of fami ly pension. The appl icant compl ied with these instruct ions and submit ted al l  re i levant

documents which were subsequent ly senl l  to the PCDA (p) (Respondent No 6).  The request for

grant of  fami ly pension to the appl icant lvas however turned down by the pCDA(p),  Al la6abad

vide their letter No. G4/r/o4/r088/lv/37 dated 23.04.2004 (Annexure R-ilt of the counter-

affidavit).

5.  Despite al l  ef forts by the appl icant to convince the author i t ies that her husbanrj  was

miss ing whi le  t rave l l ing  f rom Jabalpur  to  h is  home town at  Va isha l i  in  B ihar  on leave granted to

him from 07.09.2000 to 05.11.2000, the author i t ies did not take any cognizance of th is fact  and

a lso took no not ice  o f  the miss ing persc ln 's  d iary  that  was f i led  in  Budipur  (Va isha l i )  l ro l ice

Stat ion on 24.10.2000. Since they did not take any cognizance of the ib id facts,  they to,ck no

fur ther  measures to  grant  any fami ly  pens; ion or  gra tu i ty  to  the app l icant .  She has thus prayed

through the ib id wri t  pet i t ion/TA for grarr t  of  fami ly pension and al l  pension related dues as

would  be app l icab le  to  a  dead so ld ier 's  w idow a long wi th  12% penal  in terest  on ar rears .  Dur ing
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the ora l  submiss ion,  Mr .  suman Basu,  learned counse l  fo r  the app l icant ,  h igh l ighted the f ' c ts  as

ment ioned in  h is  app l ica t ion and has emphas ized on the issue that  the respondents  have s tone-

wal led the appl icant 's request for pension on the ground that the appl icant,s husband was a

deserter who had since been dismissed 1[rom the Army. Mr.  Basu is of  the view that such an

adverse off ic ia l  l ine by the respondents is not at  al l  in accordance with law. He drew our

attent ion to Sect ions 107 and L08 of the lndian Evidence Act wi th regards to the presumption

of a missing person to be dead after a lapse of seven years.  In the present case, as insisted by

h lm,  the mat ter  is  near ly  13 years  s ince the app l icant 's  husband has been miss ing whi le  s* rv ing

in  the Army.

6'  The respondents on their  behalf ,  have agreed to the fact  that the soldier (Naik Aj i t

Kumar  o f  Corps o f  S igna ls) ,  the husband of  the app l icant ,  had actua l ly  proceeded on annual

leave with ef fect  f rom 07.09.2000 from Jabalpur.  He proceeded on leave from Jabalpur to his

home town in Vaishal i  on 07.O9.2000 burt  did not return on expiry of  his leave which was t i l l

05.11-.2000. In accordance with the rules under subject,  apprehension order was issued to the

Civ i l  Po l ice  on 06.11.2000 (Annexure 2 lA to  the app l ica t ion) .  He however  was ne i ther

apprehended nor rejoined voluntar i ly.  rAt that point  of  t ime he was serving in the Depot

Regiment of  the Signal Centre at  Jabalpur.  The respondents in their  counter af f idavi t  have

submit ted that having not jo ined duty on expiry of  leave, he was declared a deserter af ter 30

days of absence under provis ions of  Sect ion 106 of the Army Act,  1950. Ult imately her was

dismissed from service af ter three years o1F cont inued absence on 23.04.2004, which was vyi thin

the rules.  The dismissal  was under provis ions of  Sect ion 20(3) of  the Army Act 1950. Thererfore,

as submit ted by the respondents,  the ent i re procedure of  declar ing him a deserter af ter 30 days
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of absence and later dismissing him aftr- ' r  wai t ing for three years was carr ied out wi thr in the

conf ines of  rules and regulat ions on the subject as explained in para 5 of  the Addit ional  c 'unter

Affidavit f i led by the respondents with rietails of such rules given at Annexure 7 to t l-re ibid

affidavit.

7 '  The respondents have further sulbmit ted in their  counter af f idavi t  that having br€€. d

deserter who was ul t imately dismissed urrder Sect ion 20(3) of  the Army Act,  the husband of the

appl icant Naik Aj i t  Kumar could not beco,me el ig ible for any pension thereby making his wife,

the appl icant,  a lso inel ig ible for any fanr i ly pension or related benef i ts.  To this extent our

attent ion was drawn to Rule 2t2 of  the Pernsion Regulat ions 1961.

8'  Al l  other dues as appl icable to the'  appl icant was paid to her {para 5 ( iv)  of  the counter

aff idavi t ] .  The respondents have furtherr  submit ted that the appl icant 's husband Naik Aj i t

Kumar who had 15 years and 17 days of  service was a habitual  of fender with regard to mi l i tary

discipl ine. To substant iate,  the resprcndents,  in Para 8 of  their  counter af f idavi t  have

enumerated four occasions when punishntents on account of  breach of discipl ine was awarded

to him including the present instance of desert ion. l t  is  evident f rom the above that he had

been punished before for overstaying leave granted to him in the year 1gg0. According to the

respondents there was not enough proof provided by the appl icant to consider her husband to

be a missing person. Therefore they have cont inued to maintain the stand that the appl icant,s

husband was a deserter,  thus dismissed him within the rules;  and wife of  a soldier whc, was

dismissed on account of  desert ion, according to the respondents,  was not ent i t led to any fami ly

pens ion.
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9'  we have gone through al l  the do,cuments that have been annexed along with the wri t

appl icat ion and other af f idavi ts that have been f i led by both the part ies.  we have als,  gone

through the or iginal  records f i led by the signal  Records containing al l  correspondences with

regard to the husband of the appl icant who is a deserter as per the respondents and a nr issing

person as per the appl icant.  we have also gone through the fol lowing Army orders and

Government instruct ions, as submit ted bry the respondents on gth Apri l  20L3, with regards to

the grant  o f  fami ly  pens ion to  the NoK of  miss ing personnel .

(a) Section 3 of Army order No. 1/'20 o3/Mp of February 20o3;

(b)  Government  o f  Ind ia ,

03.06.1988 along with the

and 15.02.20LL.

Ministry of  Defence let ter No. 12(r6)/96/D(pen/sers) dated

clar i f icat ions issued vide let ter of  even No. dated 23.03 .Lggz

10 '  The ent i re  mat ter  in  nutshe l l  l ies  on our  ana lys is  that  as  to  why the author i t ies  d id  not

dec lare  the app l icant 's  husband as a  miss ing so ld ier  and then proceed in  the manner  as  r ,vou ld

be app l icab le  for  the NoK (app l icant )  o f  a  miss ing so ld ier ;  but  ins tead t reated h im as a  des;er ter

and proceeded as per  ru les  on the sub jec t  accord ing ly t i l l  he  was d ismissed a f ter three ye ' rs  o f

such desert ion from the Army. We f ind i t  amply evident that the Signals Records and ther Unit

o f  the app l icant 's  husband (Naik  A j i t  Kunrar )  were fu l ly  appr ised o f  the deve lopment  o f  the

so ld ier  be ing miss ing whi le  he was t rave l l ing  on leave f rom Jabalpur  to  Va isha l i  on 07.09. .2000.

I t  is evident f rom al l  the records that have been annexed and also af ter we have peruserJ the

or iginal  f i le as submit ted by the respondelnts.  l t  is  c lear f rom a let ter No. 004 6/oL/Siens/57

dated 09.10.2000 wr i t ten by  Depot  Regimrent  (Corps o f  S igna ls)  Jaba lpur  that  was the un i t  o f



8

the appl icant 's husband when he proceelded on leave, that the Unit  was ful ly aware that the

soldier was missing'  The ibid let ter was addressed to the supdt.  of  pol ice, Vaishal i  and Jabalpur

request ing them to f ind out the whereerbouts of  Naik Aj i t  Kumar,  husband of the appl icant.

Therefore, i t  is  evident that the author i t i ts have taken note of  the complaint  registered lby the

father of  the soldier,  shr i  Pal tu Thakur.  The relevant port ion of  the said let ter dated 0g.L0.2000

is quoted herein below:-

""" lam directed to inform you that under mentioned individual proceeded on Annual

Leove from 07 september, 2000 lio 05 November, 2000. His father paltu Thakur has

informed through an opplicotion (Photostat copy attached) that the individuat hcts not

yet reached at his home. Therefore, it is requested to trace out the indivitlual,s

whereabouts and intimate to this o,ffice at the earliest. .....,,

11"  Desp i te  mak ing enqui r ies  about  the so ld ier  (husband o f  the app l icant )  as  ear ly  as  'n  9 th

October,  2000, how could he be declared as one who had over stayed leave (osl-)  on

06'11'2000 and subsequent ly a deserter on 08.02.200r and ul t imately dismisser1 on

23'04'2004? We also f ind i t  amply evidelnt  that a missing person's diary was lodged ip the

Pol ice Stat ion of  Budipur (Vaishal i )  on 24.t0.2000 (Annexure A-1) which was forwarded tr t  the

Records. Despite al l  these evidences that were produced before the OIC Records (resporrdent

No.  6)  and respondent  No.  4  and a  personal  v is i t  made by the fa ther  o f  the so ld ier  to  in t imate

that his son Naik Aj i t  Kumar was missing, r the respondents took no act ion to consider him as a

'missing person'  and instead cont inued to proceed with al l  ef forts to declare him a deserter.  and
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subsequent ly dismissed him in a very mechanical

regulations that govern disposal of a deserrter.

manner  under  the cover  o f  ru les  and

L2'  In this regard we would l ike to draw attent ion to para 5g of sect ion 3 of  Army order

L/ 2OO3/M P quoted below:-

"58' Army personnel may be found missing when there are no operations/host:i l i t ies.

Great cTre must be exercised in tlealing with such cases. They would be reponled as

deserter only after conclusive evidetnce is obtained. A few exomples are cited below:-

(a) A person may have drownec! in a river and his dead body may not have been

recovered or seen by a reliable witness.

(b) A person may have been sbducted.

(c) A person may have been on board an aircroft or o ship, which is missinct and

consequently no trace has been found of it.

(d) A person involved in a skirmish whitst in aid of civit authorities to maintain int.ernal

security and fighting ogainst armed hostilities may have been kiiled but his dead body

moy not hove been recovered or seen by a retiable witness.

(e) A person having gone on Annu'al Leave or in transit through o disturbed area does

not report back from Annuol Leove or goes missing white in transit. Such a person may

have been killed/rendered incapobte of reporting in time ond as such should be reported

missing till conclusive evidence of desertion is found. 
,,
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L3'  The highl ighted port ion of  the i lb id quote clear ly br ings forth the fact  that a soldier

would be reported as deserter only af terr  obtaining conclusive evidences. In the instant case

however the evidences were to the contrary indicat ing that the soldier was missing; whi le

travel l ing to his home stat ion on leave. Therefore act ion was required to be taken by the

author i t ies for the missing personnel as per the ib id Army order.

1 '4 '  The off icer l /c s ignals Record and commandant s ignals Regimental  center,  Jabalpur,

Br igad ier  Mahesh Mool r i  and co l .  B  R chharang (Respondent  No 4)  had made a personal

appearance dur ing the hearing on 08.04.:2013 in accordance with direct ions from this Tr ibunal.

He exp la ined that  the Depot  Regiment  (R,espondent  No 7) ,  where the husband of  the app l icant

Nk Aj i t  Kumar was posted, and the Record of f ice (Respondent No 6) are both co- located in

Jabalpur  and he is  the overa l l  commander  o f  both  un i ts .  He made a very  f rank submiss ion that

there appeared to be some lack of  coorrdinat ion between these two uni ts that resul ter j  in a

si tuat ion where the uni t  of  the soldier (Depot Regiment) cont inued to t reat the soldien as a

deserter while the Record office of the Signals attempted efforts for documentation so as to

process the appl icant 's c laim for fami ly pension in the status of  a missing soldier,s wi i ,e,  an

ini t iat ive that should have actual ly or ig inated from the uni t  of  the soldier.  The Brigadier,  having

ful ly understood the matter,  assured in the open court  that would take correct ive measures to

rect i fy the necessary documentat ion in an appropr iate manner so as to enable that the truth

wlth regard to the status of  the soldier whr: ther a deserter or one who is missing, would prevai l .

He further submit ted that the order of  th i is Tr ibunal shal l  be compl ied with expedit iously with

utmost urgency. Besides enabl ing the appl icant to receive her dues, the Br igadier also

submi t ted that  he would  appropr ia te ly  compensate  the app l icant  for  her  lega l  expenses f rom
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within his regimental  resources to the extent possible.  we appreciate the

submissions as also his compassion and concern to provide just ice and welfare

Brigadier'r; frank

to his soldiers.

15'  Having discussed the above aspects i t  is  amply clear that the husband of the appl icant

should have been treated as a missing person. Therefore the casualt ies with regard to her being

a deser ter  needs to  be cance l led and consequent ia l ly  h is  d ismissa l  on account  o f  be ing a

deserter would have to be set aside. He :should now be considered as a missing person arnd the

author i t ies should proceed in accordance with instruct ions on the subject as la id down in above

mentioned Army order and Govt.  pol icy l let ters.  The author i t ies also shal l  take note of  t l - re fact

that  the app l icant  has been c la iming that  her  husband,  Nk A j i t  Kumar ,  has been miss ing;  s ince

approximately 1_3 years.

1'6 '  As regards the prayer of  the appl i r :ant wi th relat ion to fami ly pension and related dues,

Government of  India,  Ministry of  Defence let ter No. 12(1,61/g6/D(pens/Sers) dated 03.06.1ggg

as amended by le t ters  o f  even Nos.  dated 23.03.1992 and 15.02.20rL should  be ab ided by

immediately.  l t  is  c lear f rom the ib id let ters of  the Government of  India that the wife of  the

missing soldier af ter a per iod of  s ix months from the date of  a registrat ion of  a FIR w, i l l  be

el ig ible to receive fami ly pension and ret i rement gratui ty as would have been ent i t led to the

soldier.  These would be paid af ter obtaining relevant undertakings which in this case have

al ready been submi t ted by the app l icant  through an indemni ty  bond.

L7 '  Subsequent ly on complet ion of  serven years from the dates when missing the soldier

should be presumed to be dead in terms of Government of  India Ministry of  Defence let ter No.
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4/0183 t /ore 3(RR & cxK)/11420/D(AG-I)  dated 14.09. Lg64 which has been attac^ed as

Appendix 'N' to 
the Army Order L/ZOO3/lVlp.

18'  Having discussed the matter as above, w€ f ind that the author i t ies have committed a

grave error in turning a bl ind eye to al l  t f re evidences put forward to them by the appl icant and

her father in law (father of  the soldier Naik Aj i t  Kumar) to suggest that the husband of the

appl icant was indeed missing in order to conclusively hold that status. The concerned

respondent author i t ies should have con:; t i tuted a proper court  of  inquiry and ascertairred al l

the facts which they have fai led at  an appropr iate t ime. Instead they went ahead with an easier

opt ion of  declar ing him a deserter and dismiss him under the relevant sect ion of  the Arnry Act

showing utter disregard for their  own ernployee who is a soldier in the Indian Army. such

mechanical  at t i tude without appl icat ion of  mind is not proper.  The higher author i t ies must

take note of  these aspects and see to i t  that their  own orders (sect ion 3 Army rcrder

t /2003/MP) are fol lowed meticulously by their  subordinate author i t ies.  Under such

circumstances the pet i t ion is al lowed on contest wi th fol lowing direct ions:-

(a) The dismissal  order with respect to the husband

Depot Regiment corps of  s ignals is quashLd and he

l ist  of  a deserter based on this order.

o f  the app l icant  (Naik  A j i t  Kumar)  o f

should be immediately taken ort f  the

(b) He shal l  be declared as a "missing person' ,  af ter fo l lowing the due enquiry procelss in

terms of Army order L/20o3/MP, and proceeded thereafter as per rules as speci f ied for

missing person to be presumed dead after a certain gap of t ime.
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(c) The appl icant shal l  be paid ret i rement gratui ty,  ent i t led fami ly pension anol other

pension related dues as entit led with effect from 24.L0.2000 i.e. the day whrsn the

missing diary was lodged in the concerned Pol ice stat ion. pcDA (p) shal l  pay the arrears

as worked out and release the pension within s ixty days from the date of  receipt  of  th is

order '  The arrearshalt  carrY an interest of  L2%from 23.04.2004which isthe date when

the fami ly pension craim was rejected by the pcDA (p).

(d) The Director General  of  s ignals {Signal -  4(b)}  (Respondent No. 3) shal l  hold a

departmental  inquiry to invest igate into the circumstances as to how such an

administrat ive lapse could take place within the jur isdict ion of  commandant Signal

Training Centre,  Jabalpur and shal l  take appropr iate administrat ive act ion again: ; t  the

defaul t ing of f ic ia ls.

(e) Al l  act ions as ordered in (b),  (c)  and (d) ib id shal l  be completed within s ixty days

from the receipt  of  th is order.

19'  The or iginal  documents submit ted by the respondents be returned to

receipt .

20'  Let a plain copy of th is order,  countersigned by the Tr ibunal of f icer,

learned Advocates for both the sides.

(LT GEN KPD SAMANTA)
M EM BER (ADM I N |STRAT|VE)

them on proper

be given to the

(JUSTICE RAGHUNATH RA,Y)
MEMBER (JUDIC IAL)


