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O  R  D  E  R
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These 19 original applications were heard analogously for reasons of convenience as similar facts and questions of law are involved therein, and, therefore, they are being proposed to be disposed of by this common order. Pleadings and annexures referred to in this common order will be in relation to OA 76 of 2011 (Hav. Chinta Moni Ghosal).
2.
The individual applicant of all these OAs, who are holding the posts of MES Militarized Cadre of SK/BS are aggrieved by the policy decision circulated by Govt. of India vide Mod(Army) circular letter dated 5th January 2009 for rationalization of various trades by way of merging the posts of Mil. Cadre of SK/BS with Army cadre of SKT and also the implementation orders dt. 30.9.11and 3.9.11. They have challenged these orders as arbitrary, illegal and against the principles of natural justice and as such, violative of Art. 14 and 16 of the Constitution.
3.
The applicant of OA 76 of 2011 was initially enrolled in the Army in the Corps of Engineers and was attached to Bengal Engineer Group (BEG), Roorkee on 31st December 1993 and was allotted in the trade of Store Keeper Technical (SKT for short). Similarly, the applicants of all other OAs also were initially enrolled in the Army and allotted the Trade of SKT. Incidentally, it may be mentioned that besides BEG, there are  two other groups viz. Bombay Engineer Group, Pune and Madras Engineer Group, Bangalore. In BEG, the applicant was promoted as Naik in due course and was on the  eve of his promotion as Havildar. 

4.
In the Military Engineer Service (MES) of the Armed Forces, which is also headed by Engineer-in-Chief of the Army, there is also similar cadre of Store Keeper (SK) and Barrack Stores (BS). The functions of these two trades i.e. SKT in the Army and SK/BS in MES are more or less similar though the applicants have disputed this position. However, SKTs in the Army are posted in Combat Engineering Units in field and peace areas, whereas the SK/BSs in the MES are posted mainly in peace areas and rarely in field areas as well. Further, as per Govt. policy,  one-third of the total cadre strength of SKs of MES are filled by combatant SKTs on permanent secondment basis from amongst those who are willing by way of exercising option. The remainder posts are filled by civilians. This practice is going on for decades. So far as Army is concerned, the SKTs are promoted to the rank of Nk. Havildar onwards upto JCO rank and such promotions occur faster than SK in MES upto certain ranks. The SKs in MES have different channel of promotion like SK,II, SK,I, (BS) I and BS II etc. which are equivalent to Hav, Nb Sub, Sub and Sub Maj. They are also borne in different seniority units and their channel of reporting is also different. 
5.
 The applicant, while working as Naik in the cadre of SKT in Army, exercised option to come over to MES as SK and accordingly, he was inducted in the MES in 2001 after undergoing a conversion training of six weeks duration. Thus, the applicant has foregone his immediate chance of promotion as Havilder onwards in the Army as also other benefits admissible to SKTs like chance to complete diploma for which certain extra remuneration is also admissible. It is the case of this applicant that his batch mates in the Army got promotion as Havilder in 2001 whereas on induction in MES, the applicant got such promotion in the corresponding rank of Havilder in 2009 i.e. with about 8 years delay. Although as per para 2 of the E in C Branch, IHQ, letter No. 79083/5/69A/EUA dt, 30 Sept 2011 (annexure-A3), SK II is equivalent to Nk/Hav, implying that the applicant immediately on transfer to MES was a SK II since he was deputed in the rank of Nk(ST). therefore, as SK II he was always equal to the rank of Hav (SKT) in Engineers since SKII in MES is equivalent with Nk/Hav of SKT as is evident from ibid policy. 

6.
The Govt. of India issued the impugned circular dt. 5.1.2009 (annexure A1) on the subject of rationalization of trades in respect of Personnel Below Officers Rank (PBOR). It is stated that there are 194 trades in the Army and in order to rationalize the trade structure keeping in view the similarity of job contents and duplication, a trade rationalization study was conducted to reduce the number of trades by way of regrouping/merger/deletion. As per this circular, the trades of SKT in Army and SK/BS in MES have been sought to be merged with new nomenclature of SKT. The principle of fixation of seniority, pay and allowances, promotion and other terms and conditions were enumerated in this circular and concerned directorates were asked to take follow up action accordingly. According to the applicant, since implementation of this policy would give rise to certain anomalies, and practical difficulties, as visualize by the departmental authorities, no further action was taken. However, subsequently on 15th March 2011, (annexure-A2), the E-in-C Branch issued detailed guidelines for implementation of the aforesaid policy  of merger/deletion of trades followed by further circulars dt. 30.9.11 (annexure-A3) and 8.10.11 (annexure-A12).

7.
The grievance of the applicant is that by introducing this new policy, his interest is seriously affected because he has to go back to his parent cadre of SKT after having served in the MES as a SK for about a decade. His main contention is that during this long period, many of his batch mates in the Army have already got successive promotions and in the event, he is now to go back to his parent unit, he will have to serve under them, which will be embarrassing for him. In other words, the applicant has serious doubts about restoration of his past seniority as also consequential promotions vis-à-vis his erstwhile contemporaries.
8.
 It is also contended by the applicant that the duties and responsibilities of SKT in Engineer Branch of Army and SK in MES are different and their channel of promotions is also different. In the army, for higher promotion certain trade test is required to be passed which is relevant to combat engineering. The applicant is out of his parent unit for quite a long time, it is neither practicable nor possible for him at this advanced stage to qualify in the promotional examinations to catch up with his contemporary batch mates in the promotional hierarchy.
9.
 Secondly, it is contended that although the policy lays down that the SKs of MES will have to be repatriated to their parent group, but in the case of the applicant,  he  has been sought to be transferred to Madras Engineer Group and not to his parent group i.e. BEG (Bengal Engineer Group) and thus the policy has been violated in the implementation order. Therefore, it is urged that the policy is arbitrary and illegal and has resulted in serious prejudice to a group of employees like the applicant who will be loser whereas the existing SKTs in the Army will be gainer by way of early promotion and other benefits, and thus, the policy is discriminatory and is liable to be quashed being violative of Art. 14 and 16 of the Constitution of India. The applicant has prayed for the following main relief :-

a) To quash and set aside the impugned order dated 5.1.09 to the extent of merger of MES Mil cadre of BS/SK and Army cadre of SKT,

b) To quash and set aside further orders dated 15.3.11 (annexure-A2) and dated 30.9.11 (annexure-A3);

c) To direct the respondents to fix the seniority of the applicant on the basis of the initial date of enrolment in case the merger of the two cadres is held to be legal by this Hon’ble Tribunal and grant the consequential benefits to the applicant at par with his immediate junior belonging to the SKT cadre;

d) To hold that the transfer of the applicant to the other group other than he originally belonged is bad and direct the respondents to revert the applicant to his parent group to which he originally belonged to in case the merger of the two cadres is held to be legal by this Hon’ble Tribunal.

10.
At the time of admission, an interim order was granted on 15.11.11 staying the operation of the impugned order dt. 5.1.09 and other subsequent further orders in this respect. Liberty was, however, granted to the respondents to ask for vacation and/or variation of the interim order. The interim order is still subsisting. 

11.
The respondents have filed a reply affidavit contesting the application. It is submitted that it is the prerogative of the Govt. to rationalize various categories of posts/trades keeping in mind the overall interest of the organization, and therefore, the applicant cannot challenge the policy framed by the Govt. after due consideration of all aspects of the matter. It is further stated that in implementation of policy of merger of cadres, there is bound to occur some difficulties for some people but that cannot be a ground to quash the policy itself. It is stated that the applicant has enjoyed the fruit of peace station posting for so long a period whereas those who are working as SKT in army are mostly posted in field areas in hard stations and they have no chance to be posted in peace areas or family stations. Therefore, in order to cater to the need of all concerned in an equitable manner, Govt. has framed this policy and due care has been taken to safeguard the seniority and promotions of all concerned including the applicant. It is, therefore, prayed that the application be dismissed being devoid of any merit. 

12.
We have heard Mr. Rajib Mangalik, ld. advocate for the applicants in all the OAs and Mr. Anup Kumar Biswas, ld. advocate for the respondents at length. After conclusion of hearing, we directed the respondents to answer certain queries, which they have done by filing a written note dt. 1.2.13. 
13.
At the outset, Mr. Biswas has submitted that identical matters were already decided by the Principal Bench of AFT in another group of cases and the impugned policy circular of 5.1.09 was upheld and those OAs were disposed of giving certain directions. It is urged by him that instant OAs be also decided in similar line. 

14.
Mr. Mangalik has admitted that identical matters were already decided by the Principal Bench of AFT in a group cases headed by Hav Pratap Chandra Sahu vs UOI & Ors (OA 191 of 2011) decided on 19.3.12 (unreported).  However, he contends that certain issues, which he has raised here, were not considered in that judgement and all the impugned policy circulars were not challenged in their proper perspective.  Therefore, this Bench is competent to decide the issues independently with due consideration of the arguments advanced by both parties. 

15.
Mr. Mangalik has challenged the policy circular dt. 5.1.09 by contending that the merger of trades of SKT in Army and SK in MES was not done keeping in view the principles of equivalence of posts as decided by the Constitution Bench of the  Hon’ble Supreme Court in the case of State of Maharashra & Anr –vs- Chandrakant Anant Kulkarni & Ors, AIR 1981 SC 1990. He contends that in the above cited case, the Hon’ble Apex Court in para 10 has laid down some principles for integration of various posts viz. (1) where there were regularly constituted similar cadres in the different integrating units, the cadres will ordinarily be integrated on that basis, but where, however, there were no such similar cadres the following facts will be taken into consideration  in determining the equation of posts – a) nature and duties of a post, (b) powers exercised by the officers holding a post, the extent of territorial or other charge held or responsibilities discharged, (c) the minimum qualifications, if any, prescribed for recruitment to the post and (d) salary of the post. Mr. Mangalik contends that the two trades of SKT and SK are different with different duties and responsibilities and, therefore, they cannot be merged. He has referred to annexure-A4 and annexure-A6, which are charter of duties of the two posts, to suggest that the duties of SKT and SK are different and cannot be said to be similar and therefore, these posts are not liable to be merged or integrated, on the principle laid down  by the Hon’ble Apex Court. 
16.
It is further contended by him that, even though the two trades are merged, the corresponding posts in MES have not been abolished. Therefore, in future only SKTs will have to be inducted in MES on deputation basis for certain period and then again repatriated with new batches to be inducted and by this process there will be considerable expenditure though the policy letter suggests that there will be no financial implication involved. Mr. Mangalik contends that if the posts in MES are required to be filled by deputation in future from SKTs, then what was the necessity of merging the two cadres?  
17.
Mr, Mangalik has further contended that there may be serious difficulty in fixation of seniority of the applicants when they are repatriated to their original unit in the merged posts of SKT. In this context, he has referred to clause (d) of para 2 of the policy circular dt. 5.1.09 which is the principle laid down regarding fixation of seniority. It is stipulated there as follows :–

     “ Inter se fixing of seniority between merged trades in the same Arms/Services, will be done by taking the date of seniority as date of enrolment in respect of Sepoys. In respect of individuals who have received one more more promotion i.e. Naik upwards, the date of seniority will be taken as the date of promotion to the last substantive rank. In case the date of promotion to the substantive rank is same, then provisions of Record Office Instructions (ROI) will apply. This one time measure will be taken along with merger of trades and will be monitored at the level of respective Record Offices.”
18.       
Mr. Mangalik submits that if seniority is fixed taking into account the date of enrolment, then there may not be any problem. But since in the meantime, promotions have taken place, therefore, according to the principle laid down, seniority will be fixed taking the date of promotion to the last substantive rank. The applicant having already been promoted as Havildar in 2009, his seniority will have to be fixed with reference to this date. But his counterpart and batch mate in Army has got this promotion in 2001 itself and by this time he may have got further promotion and therefore, the applicant will be seriously prejudiced if his seniority is fixed with reference to last substantive rank of Havildar because in that event his contemporary SKT in Army will go much ahead of him. Therefore, Mr. Mangalik contends that this principle of fixation of seniority is not workable and prejudicial to the interest of these applicants. Consequently, they will have to suffer in their career prospects.
19.          It is further clarified by him, that even for next promotion certain pre-promotion test is required to be passed which the present applicant may not be able to qualify as they have lost touch with the jobs of SKT for long years and it will be difficult for them to cope with the same at this advanced stage or age. 

20. 
 Mr. Mangalik has also referred to para 2(a) of the implementation circular dt. 15.3.11 and submits that it is clearly stipulated that BEG Roorkee will transfer existing MES militarized SKT cadres to their original group. But in the case of the applicant, he has been transferred on repatriation to Madras group which is not his parent group i.e. BEG. Therefore, implementation of the policy is defective and is not in consonance with the policy itself. 

 21. 
Making all these allegations, Mr. Mangalik submits that the Principal Bench decision cited by the respondents does not take into consideration all these difficulties and therefore, this decision is not binding on this Bench and it may consider the matter independently and pass appropriate orders protecting the interest of the applicants.   

22.     Mr. Biswas, on the contrary, has submitted that the applicants are highlighting only their personal interest and not the organizational interest as a whole. He has also referred to a decision of the Principal Bench in OA 135 of 2009 (Hav/Clk(SD) Khayali Singh –vs- UOI) (unreported) decided on 3.6.10(unreported) and contends that in the case of merger of posts, there may be disadvantage to some employees and advantage to others. But this is only a temporary phase. He reiterated the contentions raised in the reply affidavit and stated that it is the settled position of law that the policy cannot be interfered with by any court or tribunal and it is the prerogative of the Govt. to frame policy decision taking into consideration the overall interest of the organization.
23.    
We have given our anxious consideration to the rival submissions of both sides. We have also gone through the decision of the Principal Bench in Hav Pratap Chandra Sahu’s case (supra). 
24.  
 We notice that the Principal Bench in that decision has considered in detail the policy decision dated 5th January 2009 which has been impugned in this group cases. In para 10 of the said decision it has been observed as follows :-


“10. ……….. Therefore, in the present case also, the policy laid down on 05.01.2009 of amalgamation and rationalization of trade cannot be said to be violative of Articles 14 and 16 of the Constitution of India nor any arguments have been raised that how the policy is violative of Articles 14 and 16 of the Constitution of India. Therefore, we are of the opinion that so far as the challenge to the validity of this policy is concerned, we do not find any merit and we see no reason to declare this policy dated 5.1.09 as violative of Articles 14 and 16 of the Constitution of India, as such, contention of learned counsel for the petitioner with regard to challenge to the validity of the policy is overrules. “ (emphasis supplied by us)
25. 
Although Mr. Mangalik has tried to impress upon us that no arguments were advanced in that case to indicate how the policy was violative of Art. 14 and 16, and therefore, this decision will not be binding on this Bench, we are unable to persuade ourselves to support this contention. We have carefully gone through the decision of the Apex Court in Kulkarni’s case relied upon by Mr. Mangalik, we, however, find that the principles of equation of posts as laid down there were on the basis of consensus amongst the Chief Secretaries of the concerned old States that ie, Madhya Pradesh, Hyderabad and Bombay in the matter of merger of  STIs and ASTOs etc. In the present case, the situation is different. Here the applicants were all SKTs initially and they switched over to MES in similar post of SK in MES in the same pay scale only after a conversion training. Although Mr. Mangalik has contended that duties and responsibilities of these posts are much different, but we are not convinced with this argument because an expert study group was appointed  to rationalize the trade structure and on the basis of its recommendation such merger has taken place. Therefore, we do not find much merit in the contention of the applicant. Moreover, in Kulkarni’s case also, the Hon’ble Apex Court has clearly held as under :-

               “ The usual procedure followed by the Central Government in the matter of integration of services generally, is an order. It is not open to the Court to consider whether the equation of posts made by the Central Government is right or wrong. This was a matter exclusively within the province of the Central Government. Perhaps, the only question the court can enquire into is whether the four principles agreed upon at the Chief secretaries conference has been properly taken into account. This is the narrow and limited field within which the supervisory jurisdiction of the court can operate. But where, in the matter of equation of posts, the Central Government had properly taken into account all the four principles decided upon at the chief Secretaries Conference, the decision cannot be assailed at all. “
26.       Since in the instant case, merger of two trades has been done on the basis of recommendation of study group appointed by the Central Govt., this Tribunal is not inclined to interfere with the policy on such merger. In that view of the matter, and in view of the decision of the Principal Bench in Hav Pratap Chandra Sahu’s case (supra) quoted above, we do not find any reason to arrive at a different finding and we agree with the ratio and substance of the said decision of the Principal Bench and hold that the policy decision impugned in this OA so far as merger of two trades is concerned, is not amenable to further judicial scrutiny and the same should, therefore, be regarded  as valid and in order

27.   
 Mr Mangalik, on behalf of the applicant has also challenged the implementation orders, as stated in policy letter of 15.03.2011 (annex. 2), E-in-C Branch circular dated 30.09.2011 (annex.A-3) spelling out detailed guidelines and a further circular of 08.10.2011 (Annexure A-12).  The main issues raised by him to justify arbitrary implementation instructions giving rise to his prayers are:-
(a) Seniority:   Although policy letter on merger dated 05.01.2009 (annex. A-1) has laid down a provision of protection of seniority {para 2(d)} of ibid policy letter, the letters of implementation specially para 3 of the letter of 30.09.2011 (annex. A-3) raises many doubts on this issue.  The Principal Bench  AFT judgement on Hav Pratap Chandra Sahoo vs UOI (supra) in para 12 and 13 thereof has also obtained as assurance from the respondents that seniority of SK trade personnel from MES will be protected when they are repatriated back to the Corps of Engineers in SKT trade.  
(b) Qualification for promotion: The applicants point is that immediately on repatriation to the Corps of Engineer, he will not be in a position to obtain all those qualifications that are relevant to a SKT in combat engineering profession. 
(c) Transfer from One Group to Another:  The applicant was enrolled in Bengal Engineering Group (BEG).  But on repatriation from MES, he is being sent to Madras Engineering Group (MEG).  It is in violation to para 2(a) of their own instructions in their letter of 15.03.2011 (annex. A-2).
(d) Permanent Secondment to MES vs Deputation on Tenure:   According to Mr. Mangalik, not contested by the respondents, the policy had always been to transfer SKTs from the Corps of Engineer to the MES on a permanent secondment basis.  They were not being turned over after a tenure like it has been now envisaged vide para 2(d) of the impugned order dated 15.03.2011 (annex. A-2) that suggests tenures in MES and combat engineering units will be adopted.  It implies introduction of a policy of deputation.  This, according to Mr. Mangalik, does not have Government approval and it will have an impact on financial expenditure on account of regular conversion training, besides questionable efficiency in MES. 
(e)  Financial implication:  As per the policy on merger issue vide the letter of 05.01.2009 (annex. A-1), it is very clearly mentioned in para 2© thereof that there are no financial implication of the said proposal.  However, Mr. Mangalik brings to our notice that on account of training after conversion from SK to SKT and also continuous training on account of introduction of policy of deputation from Corps of Engineers to the MES, the Government shall incur a continuous additional expenditure on account of training.  This aspect is quite obvious from the implementation instruction dated 15.03.2011 (annx. A-2) and 30.09.2011 (annex. A-3). 
29.
Therefore, at this stage we need to address the issues relating to implementation in a more judicious and practical manner, which are done in successive paragraphs.

Seniority:  The issue relates to those who had left the parent Engineers Branch to proceed to MES in the rank of Naik.  It is evident from para 2(a) of the policy letter dated 13.09.2011 (annex. A-3) that SK-II in MES is equivalent to Naik/Havildar amongst the SKTs in the Corps of Engineers.  Therefore, we are inclined to accept the view of the applicant that as long as he was holding SK-II grade in the MES on repatriation, he should automatically be considered as a NK/Hav without having to go through any other promotion related examination or tests, which is prevalent in the Army Engineers Branch for getting promoted from NK to Hav.  
Therefore, so far as reversion to substantive rank is concerned the substantive rank of Naik should be treated as bottom line to grade seniority among the repatriated SK-II cadre.  Under no circumstances the repatriated applicants in this rank should suffer on seniority because in their grade of SK, Naik/Hav are both equal to SK-II.  
Qualification Regulation (QR) for Promotion:  In case a repatriated MES SK is qualified for his promotion within the MES from SK-II to SK-I or beyond to BS-II to BS-I {as given in para 2(a) of annex. A-3}, then such promotion criteria should be treated as valid when they convert to the Corps of Engineering at least for the next rank of promotion.  It is not proper for a person who comes back to the Corps of Engineers to start competing in Combat Engineering matters, which constitute the ingredients of promotion related qualifications in the SKT trade of the Corps of Engineers, in such a short period.  In any case it will be fair to give reasonable period of time, say five years for the repatriated MES personnel of SK trade to start competing for such combat engineering related qualifications.  Therefore, the QR as applicable to MES in SK/BS trade should remain valid at least for one higher rank in the SKT cadre.  
Transfer from one Group to Another:
The point raised by Mr. Mangalik with regard to transfer of repatriated MES SKs from the parent group to another group does need our due consideration.  Para 2(a)  of instructions in the letter of 15.03.2011 (annex. A-2) clearly stipulates that “MES Militarised SKT cadres will be transferred to their original group”.  Therefore it stands to reason that anyone who was transferred from a particular Engineering Group (Bengal Group/Madras Group/Bombay Group) to the MES should, on repatriation, be absorbed into that group from which he was initially transferred.  Purely on the ground of merger of trade it is not justifiable to transfer a person from one Engineering Group to another.  However, on account of other issues relating to management of personnel like stagnation etc., the E-in-C may exercise such authority as has been delegated to him by the Government with regard to transfer of men from one group to another.

Permanent Secondment/Deputation:

It is a major departure from the existing policy to resort to a different policy wherein vide para 2(d) of the policy letter dated 15.03.2011 (annex. A-2) SKTs from the Corps of Engineers would now be sent to the MES on tenure/deputation basis.  This order appears to have no linkage with the policy of merger which have been enunciated by the AG’s Branch vide their letter at annex. A-1.  Therefore this aspect of change in policy cannot be drawn from the logic of merger of trade.  In case it is a difference in policy as regards to permanent secondment or deputation, then in that case such policy must have the approval of the Government of India, Ministry of Defence or by such authorities who have been delegated with such powers.  We at this stage observe that MES is a service which provides engineering services to all the three services i.e. Army, Navy and Air Force.  Therefore a careful study of this matter does not appear to have been done.  

30.
We also observe that in the process of implementation of merger policy the E-in-C’s Branch shall incur additional continuous expenditure on training although the merger policy enunciated at annex. A-1 is stated not to have financial implication.  
31.
  We have also considered other aspects of the matter and we find that the Principal Bench in Hav Pratap Chandra Sahu’s case (supra) has already taken care of the some of these problems and issued appropriate direction. It will be appropriate to quote the relevant paragraphs from the said judgement as below :-

“12.
We realize that the persons who were working in the MES when they go back to their unit, they should get their due place in that unit without affecting their seniority or promotion. It is likely that persons in their parent unit got promotion and when persons working in MES go back to their parent unit, they will be placed below to their juniors who got promotion while working parent unit. This will be discriminatory and violation of Articles 14 and 16 of the constitution of India. The person junior in his cadre is promoted and person who has been sent out of cadre in the public interest and when he is reverted back, he is placed below to his junior. This will cause a great hardship to him and this will be unfair to the person, therefore, we directed the learned counsel for the respondents to seek instructions that when these persons are being repatriated to their parent unit, they must be given their dues and they should not be placed below to their juniors and create a discrimination in their parent cadre. In case a person who is junior is promoted, then the person who is being repatriated from MES to his parent unit should also be promoted in case he is eligible for promotion and if not then he may be given opportunity to ad quire the qualification so as to get his promotion.   

13.
Learned counsel for the respondents after seeking instructions submitted that the authority will take proper care of the persons who are being repatriated to their parent cadre and if they are otherwise qualified then they will be considered for promotion from the date persons junior to them have been promoted. In case, they are not eligible then they will be promoted after acquiring necessary qualification and their seniority of unit will be maintained vis-à-vis their juniors. He also submitted that seniority of these people who are being repatriated will be looked into and they will be placed accordingly. In case any person junior to these persons is being promoted to a higher rank then though case of these persons will be considered vis-à-vis such junior person and if they are found suitable then they will be given their due promotion and their seniority will be restored. 

14.
We hope and trust that all these aspects will be examined by the Government and thereafter all the personnel who are repatriated to their parent department will be restored back to their original seniority and they will be given their due. In case, if one is required to pass certain eligibility test for the promotion, then he will be given that opportunity. This whole exercise will be undertaken and completed within a period of six months from the date of this order. It is also observed that in case these persons who are being repatriated from MES to their parent cadre are lacking a regimental report then the report obtained by them while working in the MES will be taken into consideration because they are working in the MES as a combatant. 


***


***


***

***

16.
It is true that we are only concerned with the MES personnel and this arrangement only pertains to the MES personnel as other issues are not before us. Therefore, we confine this arrangement to all the MES personnel whether who have filed the present petitions and not filed. It will be unanimously applicable to all MES persons who are being sought to be repatriated to their parent unit.”  (underlining for emphasis)
32.
In view of above observations and directions, we find that the concern of the present group of applicants has been substantially addressed and taken care of. This order of the Principal Bench has been made applicable to even those who were not parties before it and thus it is a judgement in rem. Although more than six months have already passed after this judgement of the Principal Bench, it is submitted by the respondents that because of interim order by this Bench, little progress has been made to implement this order. 
33.         We also observe that the letters of implementation (annex. 2, 3 and 12) have not been approved by the competent authority though they draw strength from the original policy letter of merger issue on 05.01.2009 (annex. A-1).  It is interesting to note that upon this query made to the respondents by this Tribunal on 30.01.2013, Adjutant General Branch within 24 hours provided their concurrence to these letters vide a inter office note No. B/10135/Rationalisation/MP-2 dated 01.02.2013.  We find that such action within 48 hours of our observation indicates that all aspects have not perhaps been appropriately considered by the AG’s Branch MP-3.  We are of the view that these implementation instructions especially those effecting the issues like promotion, seniority, interchange of engineering groups, invocation of new policy of tenure/deputation would need further application of mind by the Ministry of Defence or by such authorities as delegated, since all these aspects would have impact on the services being provided by the MES to all three wings of the services i.e. Army, Navy and Air Force.  

34.
In that view of the matter, we hope that while implementing the directions given by the Principal Bench, Govt. will also simultaneously take care of the apprehension of the applicants regarding qualifying in the requisite eligibility test for promotion for the purpose of restoration to their original seniority and the Govt. of India may well consider the feasibility of  granting one time waiver in such cases in order to protect the interest of the MES personnel to be repatriated taking into consideration that they are not in any way responsible for this anomalous situation.

35.
 As regards the contention of Mr. Mangalik that even though in the implementation order dt. 15.3.11 issued by E-in-C’s Branch (ananexure-A2) at para 2(a) it has been clearly stated that the existing MES militarized SKT cadres will be transferred to their original group, this principle has not been strictly followed inasmuch the present applicant has been transferred to Madras group instead of his original group i.e. BEG, we find substance in this contention. If the authorities have themselves decided to follow certain principle in the matter of transfer to original group, then it is incumbent upon them to strictly follow the said principle in letter and spirit. There should not be any deviation unless exceptional circumstances exist. Therefore, we are of the considered opinion that the applicants on their repatriation shall only be transferred to their original group as per the policy decision and not otherwise. In case of exception, appropriate reason has to be given and if considered appropriate, option will be taken from the concerned person.   
36.
In the light of our foregoing discussions and observations and taking into consideration the judgement of the Principal Bench in Hav Pratap Chandra Sahu’s case (supra), we dispose of these applications by issuing the following directions :-

i) The impugned order dated 5.1.2009 so far as it relates to merger of two cadres of MES Militarized cadre of BS/SK and Army cadre of SKT is not interfered with and is hereby upheld.
ii)  The respondents, especially respondent No. 1 to 3 are called upon to consider the issue of protection of original seniority of the applicants on repatriation to the merged cadre of SKT in the Army. In  doing so, if it is found that any one junior to the applicant or applicants has been promoted to the next higher grade or grades, then the applicant(s) be also considered for such promotion notionally to that grade or grades, without any pay and allowance.
iii) All those applicants who are repatriated from MES, who were in SK-II grade in the MES while being repatriated to their parent engineering group in the Army Engineers shall be deemed to be qualified as Hav, and will not be required to qualify in any other training cadre or tests to attain the rank of Hav in the SKT trade.  In such cases their seniority will be counted from the time of substantive Naik onwards.

iv) The policy on tenure/deputation basis of sending SKTs to the MES shall be made implementable only after approval of competent authority since it involves service provided to all three services i.e. Army, Navy and Air Force.

v) The respondents shall ensure that the applicants are repatriated only to their parent group.
vi) Since Principal Bench has already fixed time frame of six months, we need not fix any time limit. It is, however, desirable that this order should be implemented as soon as possible. 

vii) The interim order granted earlier stands vacated
37.
This common order will govern all the 19 OAs, viz. OA 74/11, OA 75/11, OA 76/11, OA 77/11, OA 78/`11, OA 79/11, OA 80/11, OA 81/11, OA 82/11, OA 83/11, OA 84/11, OA 85/11, OA 86/11, OA 87/11, OA 88/11, OA 89/11, OA 90/11, OA 17/12 and OA 21/11. There will be no order as to costs in either of them. 
38.
Let a plain copy of this order duly countersigned by the Tribunal Officer be supplied to both sides on observance of usual procedure.

(LT. GEN. K.P.D.SAMANTA)
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