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Mr.  Durga Prasad Dut ta,  ld .  adv '  for  the appl icant  and Mr.

D.K.Mukher jee,  ld .  adv.  for  the respondents are present .

This  is  a mat ter  where the appl icant  was inval idated out  of

Air Force service on medical ground after rendering 10 years and

44 days of service and he has prayed now for inval idment

pension.

The br ie f  facts  of  the case are that  the appl icant  was

enrol led in  the Ai r  Force on 26.3.73 and was d ischarged on

11.4.83 under  Ai r  Force Rules,  1969,  Chapter  l l l ,  Rule 15 c lause

2(h)  , ,be ing medical ly  unf i t  for  ADSO Trade and unwi l l ing to

remuster  to  any other  t rade" .  His  d isabi l i ty  was that  of  co lour

v is ion i .e .  in  category CP-4.  l t  is  for  th is  reason that  he was

inval idated out of service under the provision of regulat ion 153A

of Regulat ions for the Air Force, 1961.. His medical category, as

assessed by the medical  board,  was "AYE" ( i .e .  A4G1).  l t  impl ies

that  for  the purpose of  h is  funct ional  abi l i ty  in  Ai r ,  he was not  in

an acceptable medical  category,  which is  being A4,  whi le  for  the

purpose of  funct ion ing on ground,  he was in  an acceptable

category which is G1. l t  is on this ground that he was offered for
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remustering into another trade so that his service cor,r ld be

ut i l ized on ground.  The appl icant ,  however ,  was unwi i l ing for

such remuster ing for  which he had to be u l t imate ly  d ischarged

under the above ru le.

The applicant, however, after gett ing discharged, hadl been

approaching the author i t ies for  grant ing h im inval icJment

pension as per  regulat ion 1534 of  Pension Regulat ions,  as

accord ing to the appl icant ,  he was ent i t led to such pension.  This

ru le should be read in  conjunct ion wi th the prov is ion made in

the Air Force Pension Regulat ions, 1961 regulat ion L72., both

the rules are quoted below :-

The min imum per iod  o f  qua l i f y ing

serv ice requi red for  an inval id  pension is  10 years.  For

less than 10 years qual i fy ing serv ice an inval id  gratu i ty

on ly  sha l l  be  admiss ib le . "

"Ru le  172.

* * x * * * * * * * * *

lndividuals discharged on account of

permanently in low medical category.

"153A.  Ind iv iduals  who are p laced in  a lower medical

category * (other  than E)  permanent ly  and who are

discharged because no a l ternat ive employment  su i tab le

to the i r  low medical  category could be prov ided,  s l^ra l l  be

deemed to have been inval ided f rom serv ice for  the

purpose of  ent i t lement  ru les la id  down in  Appendix l l  to

th is  regulat ion l

Note :  The above prov is ion shal l  a lso apply  to

ind iv idua ls  who  a re  p laced  in  a  low med ica l

category while on extended service dhrd are

discharged on that account before completion of

the per iod of  the i r  extension."

Not satisf ied with repeated representations by' the

appl icant ,  the author i t ies re jected h is  prayer  for  inval id i ty



//

- ' l - -

pension under  the impugned order  dt .  21.9.11 (annexure-H to

the oA) c lear ly  ment ion ing that  he could not  be granted any

pension as per  extant  ru les,  as expla ined in  th is  impugned c l rder .

At  the same t ime,  in  para 4 of  the impugned order ,  the Ai r  Force

Headquarters has admitted to the existence of a court decision

by the Pr inc ipal  Bench of  Armed Forces Tr ibunal ,  New Delh i

against  which an appeal  f i led by the author i t ies,  s tood d ismissed

by the Hon'b le Supreme Court .  But  as in terpreted by the Ai r

Force author i t ies that  such a decis ion was appl icable only  to  the

appl icant  of  that  case and not  to  others.

We have gone through the ib id  decis ion of  the pr inc ipal

Bench of AFT in TA 36712009 (Ex Cpl. Ram Avtar -vs- UOt & Ors)

decided on 7.1- .2010.  ln  the operat ive paragraph of  the said

judgement, fol lowing order was passed :-

"  In  the present  case the incumbent  has a l ready put  12

years and 350 days. F:or persons who have been going

out  on medical  ground and not  inc l ined to accept  lower

trade, for such persons 10 years of service wil l  be

qual i fy ing serv ice.  In  v iew of  th is ,  we are of  the opin ion

that  the pet i t ioner  has wrongly  been denied the pension.

Pet i t ioner  is  ent i t led to pension as per  Rule92 as a resul t

,  the pet i t ion is  a l lowed and pet i t ioner  shal l  be paid

pension as per  ru le I72.  This  should be worked out

wi th in a per iod of  three months f rom today.  Al l  the

arrears should be paid to  the pet i t ioner  and arrears wi l l

carry interest @ L2% P.a. No order as to costs. "

I t  appears that  an appeal  was f i led against  th is  order  of  the

Principal Bench bef 'ore the Hon'ble Supreme Court by the

respondents being Civi l  Appeal D No. 21344 of 2010, which was

d ismissed  by  o rder  d t .8 .11 .2010 .

We note that  in  the ib id  decis ion of  the Pr inc ipal  Bench,

nowhere any ment ion is  therre that  that  decis ion would be
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appl icable to  that  speci f ic  care only

decis ion appears to  be appl icable to  a l l  such cases.  ln  that  v iew

of the matter, we f ind that the case before us is almost a self-

same case except that peti t ioner before the principal Bench cpl.
Ram Avtar had served for i .2 years and 350 days whereas the
present appl icant had served for L0 years and 44 days. That

notwi thstanding,  the regulat ions quoted above have c lear ly

st ipu lated that  such inval idnrent  pension can be granted on

completion of 10 years of service. Therefore, in our opinion, the

appl icant  appears to  have a case for  ent i t lement  of  such

inval idment  pension.

Mr.  D.K.Mukher jee,  ld .  adv.  for  the respondents whi le

making his oral submissions, drew our attention to the fact that

is  ment ioned in  the counter  af f idav i t  and has a lso,  in  h is  usual

fa i rness,  admit ted to the decis ion rendered by the pr inc ipal

Bench in  the case of  Ex cpl .  Ram Avtar ,  as quoted above,  which

was not interfered with by the Hon'ble supreme court on

appeal .  He,  however ,  brought  in  the point  o f  l imi tat ion in  th is

mat ter .  Mr.  Mukher jee submit ted that  th is  appl icat ion is

hopeless ly  barred by t ime s ince the appl icant  having been

discharged in  Apr i l ,  1983,  f i lerJ  th is  or ig inal  appl icat ion in  th is

Tribunal after a long delay of 29 years, in the year zaLz.

However, he also admitted that during the intervening period,

the applicant made some feeble efforts to represent before the

author i t ies for  d isabi l i ty  pension,  but  la ter  on,  af ter  the ib id

judgement  of  Pr inc ipal  Bench,  a fur ther  representat ion was

made in  the year  201-0,  which was re jected by the impugned

order  dt .  2r .9.1.L.  That  notwi thstanding,  accord ing to Mr.

Mukher jee,  the delay f rom the t ime of  d ischarge has not  been

adequa te ly  exp la ined .

Mr.  Dut ta,  ld .  adv.  for  the appl icant  whi le  admit t ing the

factual  posi t ion,  submit ted that  the appl icant  has f i led th is  case
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was re jected by the author i t ies on 2 'J , .9 , ,11 which is  impugned in

this case. Therefore, according to him, he has nDt taken more

than s ix  months,  as is  the st ipu lated t ime f rame to f i le  an

appl icat ion before th is  Tr ibunal  as per  AFT Act ,  2007 and thus,  he

feels  that  there has been no delay in  f i l ing th is  appl icat ion.  He,

however ,  admits  that  there has been long delay f rom the t ime

the appl icant  was d ischarged f rom serv ice but  s ince pensionary

benef i t  is  a  cont inuous cause of  act ion and the appl icant  is

wi thout  any pension and has been fac ing much hardship,  such

delay should be condoned so that  the appl icant  could get  some

benef i t  by way of  serv ice e lement  of  h is  pension.

we have heard the ld .  advocates for  both s ides on the

quest ion of  l imi tat ion and we feel  that  there has l ,een no undue

delay in  the mat ter  and therefore,  the point  o l  l imi tat ion,  as

ra ised by Mr.  Mukher jee,  cannot  be accepted.

we have a lso heard both the s ides on the mer i t  o f  the case

and have gone through the decis ion of  the pr inc ipal  Bench case

in deta i l .  By apply ing the rat io  of  the ib id  decis ion,  we are of  the

opin ion that  the appl icant 's  prayer  should be a i lowed.  However,

the arrear  payment  should be rest r ic ted three years pr ior  to  the

f i l ing of  th is  oA,  fo l lowing the rat io  of  the decis ions of  the

Hon 'b le  Supreme Cour t  i n  th i s  regard .

In v iew of  our  above d iscussion,  the oA is  a l lowed by issuing

the fo l lowing d i rect ions.

The  impugned  o rder  d t ,2L9 , .11  be  hereby  quashed .

The respondents are d i rected to grant  pension to

the appl icant  as per  regulat ion I72 read wi th

regulat ion 1534 ib id for  the serv ice he had rendered

in the a i r  force,  which wi l l  be calcu lated by the

concerned respondents as expedi t ious ly  as possib le

and  payment  o f  such  pens ion  sha l l  commence  w i th
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immediate effect but not rater i l ran g-morth, fr",
the  da te  o f  rece ip t  o f  a  copy  o f  th is  o rder .

As regards arrears,  we d i rect  that  such arrear  shai l
. G ,
be rest r ic ted three years pr ior  to  the date of  f i r ing of
th is  oA.  Thi ;oA was f i red on 2.z . rz , therefore,  the
arrear  wi l l  be admiss ib le w.e. f .  r .z .20og,  which shal l
be paid wi th in s ix  months f rom the date of  receipt  o f
a copy of  th is  order .

However,  in  case the respondents fa i l  to  pay

ent i t led pension,  or  a r rea rs  thereof ,  as per  our
above order ,  such arrear  wi i l  carry  rnterest  at  the
rate of  1 '2% p.a.  f rom the date of  expi ry  of  the t ime

l imi t  so f ixed,

There wi l l  be no order  as to  costs.

Let  p la in copy of  the order  be handed over  to  both the s ides.

(LT. GEN K. P.D.SAMArurnt
MEMBER(A)
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