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ORDER

PER LT GEN GAUTAM MOORTHY. PVSM. AVSM. VSM. ADC. MEMBER (ADMINISTRATIVEI

1,. This O. A. has been filed by the applicant, retired officer of the Indian Army, for

disability pension.

2. The O. A. was filed along with an M. A. for condonation of delay of 34 years. The

M. A. was disposed of by condoning the delay, vide our order dated 9 December 201,G.

Subsequently, after hearing both sides, this Bench on 04.09.2018 had directed the

applicant to appear before duly constituted Medical Board to be conducted by Command

Hospital, Eastern Command, Kolkata to ascertain the disablement of the applicant for

'FRACTURE SACRUM V-67' that he was suffering from on the date he proceeded on

premature retirement i.e. 18.05.1982 for which at that time the Release Medical Board

has assessed the disablement of the office r at 2O% for two years.

3. At that time when he proceeded on premature retirement as per certificate signed

by Brig Commandant ASC School on 31 May 1975 at Bareilly, "the injuries occurred in

peoce area and is attributable to military service".

4. The Respondents while contesting the claim, have admitted in their affidavit-in-

opposition in Para 6 i.e. the Release Medical Board has assessed the disability of the

officer as'attributable to military service'with degree of disablement at ZOyo, and that

the case for grant of disability pension was not processed as the officer had retired

prematurely as per the policy in vogue then.

5. The respondents have stated that subsequently as per Government of India,

Ministry of Defence letter No. t6 (51/2008/D dated 29.09.2A09, disability pension is

entitled to those who become non-effective on or after 01.01.2006 on account of

premature retirement.

6. Subsequently, the cut off date of 01.01.1995 has been held as ultra vires and as of

to today there is no embargo that service personnel who proceeded on premature

retirement prior to 01.01.2996 from being eligible for disability pension.

7. In order to adjudicate the case further, it was necessary for the Bench to get a

fresh medical opinion on the aspect of disability of the applicant for the disablement of
'FRACTURE SACRUM v-67' only, and hence vide our order of A4.09.2018, he was asked to

report to the sr Registrar, command Hospital, Eastern command.
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8. After having reported, Medical Board was ordered by Command Hospital, Eastern

Command, Kolkata. Medical Board proceedings have been placed before the Bench in

which a clear opinion about the assessment of disablement has been rendered.

Relevant paras 6, 8 and L0 are set out as under:

"5. Variotion in disobility (ies) since previous board.

(a) Has the condition of the pensionable disability(ies) since the last board improved or
deteriorated?

The clinicol condition has not chonged from previous medicol hoord as per

specialist opinion."

8. (a) Assessment of disoblement

sd/

(sD singh)
Col

President Med Board

for CommandontL0. Further remorks of medical board.
(The board should have given further remarks they consider it necessory to offer and can olsocontinue their answers to the proceeding queries, grouped underthe appropriate headings)

His condition hos not chdnged as per opinion of Lt cot shambhu singh, ct spt (ortho) of comd
Hosp (EC), Kolkata dated 03 tan 2OIg.,

Hence there is nothing further to be ascertained.

9' In this regard we may refer to this Bench order dt 19. r2.2ot7 in cause title oA r64/20L7
along with MA t2g/20r7. para 11 of the order is set out below:

"11' subsequently, Lorger Bench of the Armed Forces Tribunal olso heoring bunch of coses on similar matter in o.A' No' 1439 of 2076 ond five others hos passed order on 01.12.2017 to tni effect wherein the ,three yeors, clauserestriction has been done away with. Retevont extract of the order ore set out os under :

"A,ter having futty discussed the issue involved before us ond to set the controversy o rest vis-o-vis arreors of broadbonding of the disobility/ war iniury element of disability pension on the ground of detay in filing apptication by thei n d ividuo l/o p p I i co nt(s ), we concl ude th us:

sd/

(Ankur Mishra)
Copt

Member-2

sd/

(Shiva D)
Copt

Member-L

Worsenig due to
natural progress of

Net ossessment
properly referoble to
service

FRACTURE

SACRUM V.67
20% (Twenty

Percent for
Life)

lntervening period to ossessed as per previous award of %ige.



(ii)
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Armed Forces personnel who hove been invalided/superonnuoted/completed terms of
service/dischorged under normol circumstances with disability, pre or post 07.07.7996,
(including the applicants) will be entitled to broad bonding of disobiliity/war injury element.

Armed Foces personnel who retired pre 07.07.1996 will be entitled to the erredr of broad
bonding with effect from 01.01.7996 ond in the case of those who retired on or ofter 07.07.7996
wll be entitled to orreors with effect from the date of their retirement.
Armed Forces personnel who were premature retirees/proceeded on premature discharge with
disability will be entitled to broad banding of disability/war injury element of pension with effect

from either 01.01.2006 or the dote of their retirement. There will, however, be no restriction of
date for premoture retirees to be eligible for disability/wor injury benefits since the eorlier
restriction on pre 01.01.2006 premature retirees hos been struck down.

(iii) ln all cases ot (i) ond (ii) preceding, there will be no restriction of three yeors orn orreors ond
arreors will be paid occording to eligibility (os stated preceding).

The other salient conclusions ore :

(o) Restriction of arrears con be applied to opplicant(s) wherein he is not held entitled to disobility/wor
injury element of pension, ond such entitled only gets estoblished post odjudicotion by AFT/Courts;

however, exception apart where the vested right of on individual is held o be denied the issue will be

decided by AFT Benches, on its own facts.
(b) All premature/voluntory retirees will remoin eligible only for disability / wor injury element of

pension, their service element will need to be eorned independently, based on yeors of service
rendered ond held os qualified for service pension.

Following the ratio of the judgment rendered in Dovinder Singh cose os well os Larger Bench order dated
01.01.2016 ond five others (Supra) we ollow orrears with effect from 07.07.7996. The respondents are,
therefore, directed to moke payment of the orrears with effect from 01.07.7996 within four months from
today, in defoult thereof, the orreors shall carry interest @ I per cent per onnum till the dote of actual
payment is mode.

10. The applicant is, therefore, entitled to disability pension consisting of service

element as well as disability element at the rate 20Yo rounded off to 50% from a period of

three years prior to filing of this O. A., i.e. 11 March 2016.

1.L The pension as well as the arrears will be paid to him within three months of the

receipt of this order failing which an interest of 8% on the arrears will be levied.

12. Thus, the O. A. No. 38 of 2Ot6 is hereby disposed of.

13. No order as to cost.

1,4. The respondents had made a prayer at the time of reserving the judgment that if

they receive an adverse order in this case, they may be permitted to appeal u/s 31 of the

AFT Act to the Hon'ble Supreme Court. As there is no point of law of General Public

importance, the appeal is not allowed.

15. Let a plain copy of this Order duly counter-signed by the Tribunal Officer be

supplied to the parties after observance of usual formalities.

(LT GEN GAUTAM MOORTHY}
M EM BER (ADM rN TSTRATTVE)

UG

(JUSTTCE TNDTRA SHAH)

MEMBER (JUDTCTAL)

(i)


