
.;Pl
.f

-  , : ; b f
r-f

,,i . rtr
ii ;!:

ARMED FORCES TRIBUNAL, REGIONAL BENC

O.A.  No.  12O of  2O13

tq,
DATED THB J FoAY oF NoV

CORAM :

Hon'ble Dr. {Mrs.) Justice Indira Shah,

Hon'ble Lt Gen Gautam Moorthy, Mem

7825OO- A EX-CPL SAMARENDRA
S/O Laxmidhar Beura.
R/O Vi l l /P.O. Kusa panj i ,
Dist - Cuttack,
State-Odisha (ptN -T S4OO7
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BY MR. BISIKESAN PRODHAN, LD.
BY MRS. SONALT DAS, LP1.

I

Union of India, service through
Ministry of Defence, New Delhi

Chief of AIR Staff,
Air HQ Vayu Bhawan, New De1

Air Off icer Commanding-in-Chi
Eastern Air Command. iAF
c/o 99 APO.
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VERSUS

4. Arr officer Commanding
Air Force Record Office
Air Force Station Subroto Park
N e w  D e l h i - 1 1 0 0 1 0 .

5. Commanding Off icer,
51 ASP, Air Force
c lo  99 APO.
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(Dr. (Mrs.) Justice Indira Shah, Member (J)) 

I I I 1 i

i l r r i i r
l . r h e f i n d i n g s o f t h e D i s t r i c t c o u r t M a r t i a l d a t e d t a o s l ' i l t t l t " [ ] l

confirmation of the order dated 20th April , 2oL3 of the ]agc.t{'r, 
$,1f 9 U^T'i i

rAF, and rejection order dated 2otr, May 2ors or the 
?titut f[1i{ti, ti"f tj I

pardon and remission under section r77 or the Air 
"P*'c" i{Ft' lPTt l^"111 i

been charlenged in this originar Apprication 
I i ] ii I | | ]i I

i .
2. rhe appellant/applicant was convicted Under ".ptio" 

qf ,l $tl i.l' lt11. i

F orce Act, 1es0 in the DcM procee ding and ="'*"'J{ 
ff 

tl|"Ft '

Rigorous imprisonment of 3 years, to be dismissed from 
"1Oit1tl"Tlto PT

reduced to the Rank. rhe said order or sentence was F""titftffi t* 
[""f i

in-c, trAc,IAF and his application for pardon was 
lqectl*l llllJl-l 

-[tl

2 o r 3 b y t h e c h i e r o r t h e A i r s t a r r  
I , i l , l i  l i l  i l

i l i l r l l l i l l
3. rhe appellant/applicant's case is that due tol 

t"'{lt'f,th"fl t'llli
conditions of his father and viorent activity of hiJ ['"14F'] 

fl'fF+"'l trl
mentar illness and also or encroachment bv *f 

i 
''i+fi'[1f il f 

t 
f i1'

tanded/agricultural propertv, he submitted an applis""l+l 
t] 

ql*t"fq:

rrom service on 12.06.2012. His application for aischarfH 
f i*l=f*itt'

was duty recommended and forwarded bv the Section 
"iqt"*f'lat[ 

cr3

and uwo vide official letter dated 22 '06 '2or z ' I "1lftl'Jt I i lttl"f i
consideration' In the meantime' the apperlant accr"l o|ti 

ff fll"'f iiT

the service documents ror the orrence absln[ 
]tltilolt I 

tliff

(AwL)/overstay or leave (osr,). on 03'10'20 12' l^e "bottttrft l"H"l"tTf f
generar apprication along with leave apprication to "fT'otttlt["]^ff|'1'1ff

l l l ' l l l l
l  t i t , l  I  t i l

l i l r r l l L
i  i  i  l '  1 ' ' '
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for discharge from service on compassionate ground apd t

proceed on leave only wi th ef fect  f rom 03.10.2012. Hqwer

Commander endorsed his remark on his applicatipfr "q
:

taken up with HQ EAC to declare him habitual offender. H,

not to go on leave. Wait for HQ BAC decision. Constanf patq

him." i
I
I

i
I

4. On O9.IO.2O 12 his father informed that his brolLier e
l

and also that his father had persistent breathing problt
I

Station Commander did not approve the leave applicalign o
i

and his application for discharge from service were not e
j

then, the appeliant/applicant out of anxiety left 
l"t

09.10.2012 in the evening to take his father to Delh! 
for t
i

applicant reported back to his Unit 51 ASP, Air Force on O 1
j ;

remaining 115 days absent without leave and aiso ov]e1st4

sheet was framed against the applicant Under sectign 3t

Force Act, 1950 for being absent without leave from 
9? 

tO

l l
surrendered on O1.O2.2013.  The Commanding Of f icer ,  51 ,

directed evidence to be reduced in writ ing. Accordingly

evidence was recorded. Only 9 witnesses were examinedl an<

I
appellant was also recorded. ]

l .
I

5. It is alleged by the appeliant that he was not allowed to

any of the witnesses. The proceeding of the Distr ict Cgurt
i r

was init iated on 15.03.2013. The appellant was all afo.tg i '

from OL.O2.2O13 to 17.O3.2O13 and was not allowed t1 com

anyone except his Defending Officer Flt LT S*A'r].lu.

proceeding, 8 witnesses were examined on behalf of (he pr

L
only one witness, i.e. appellant was examined as defenpJ wit

:
I
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The applicant submitted his mercy petition/pre-co

the same day Under Sect ion 161(1) of  the Air  Forc

AOC-in-C, HQ EAC, IAF. However, his Mercy petit io

sentence awarded bv DCM was affirmed.

geo

in
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6. it is fu

produce any

proceeding, it

therefore, he

imprisonment

reduced to the

7 .

on

the

the

rther al d

witne

was

was

for 3

I  a r  r n .

i i
B. Since the appellant/applicant was in close arrest frigm 0

r
expiry of 45 days in the Military Custody, he submitted 

? 
tq

l

on 30.04.2OI3 before the Chief of the Air Staff Under 
?:",tt

l l

another Under section I77 of the Air Force Act, 1950 fof rsett j

trial detention period from 3 months Rigorous Implisonn

i r

pardon and remission of sentence awarded by the Dist[ict q

His representations remained undisposed. The appellarlt app

i
Hon'ble Supreme Court Under Article 32 of the Constjtlijiol

! i
f i l ing a Writ Petit ion (Criminal) No. 78 of 2013. The jf lon'

I
Court disposed of the writ petit ion directing the comlgtent

J .
decide the representations of the appellant within 7 days.i

l

g. In view of the direction of the Hon'ble Supreme Corlft ,  th

Staff vide order dated 28.O5.2913 was pleased to rerri i t  th<

Rigorous Imprisonment and the appellant was reieased fron
L ]

28.05.2013. Thereafter, the appellant was issuedl I wit

Certificate by the Station Commander, 51 ASP, Air Forcl pn tl

l l , l
i l

l
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10. The respondents in their counter affidavit have 
l"y.r1

appellant arrived at 51 ASP on being posted from PMG o1l\ 25'(

joining 51 SP he proceeded on 33 days annual leave from 02

03.08.20 12 and' suffix on 415ft August' 2012' Til l  therf' the

application for discharge from service to the previous lnit 
h

received by his present Unit' The appiicant during his tptal 5

sa idparkbeforeproceed ingon leavene i therd idexh ib i t lany l
i

d i s t u r b e d b e h a v i o r f r o m d o m e s t i c f r o n t n o r h e i n f o r r r | e d r t

discharge application d'uring counseling by MTO li

d

11. On completion of his leave, the appellant did tot]f"Ool

and overstayed leave ti l l  he reported to the Unit on SflIOA'Z

already availed 58 days annual leave and without int

i
a u t h o r i t y , h e a g a i n r e m a i n e d a b s e n t f r o m t h e n e x t d a i l , l i . e | '

He reported at  h is own accord on 30.09 .2OI2. Dur idg his
I

o5.o7.2OI2 an unactioned application for discharsf frol
I

respect of the appellant was received from his orevioLs ur' i i
appellant was on leave and remained absent' no cor+Ts? (

r l

init iated during his absence' i
i

i ,
I

12. It is contended that the appeliant's intervieul witil

mandatory with regard to his discharge application'
i

i

13. On 03.10.2012, the appel lant /appl icant was t i iea s

awarded minor punishment of "severe Reprimand" fol bt

0 3 . l O . 2 0 l 2 , t h e a p p e l l a n t a p p l i e d f o r i n t e r v i e w i n o o n n e

clischarge from service with a request for leave on tni
, 1 t

father,s ailment and brother's adamant behaviour. Itj vyas
I

had already applied for discharge from service on two pcci
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p4e.ls ohrrr { l t i l
same were turned down by the previous Unit. on futfiut]i* ,tifri ..[r{ri{ 

"r
habitual offender, a case was taken with He EAC and a sfow cfl"+ 

1r"4t..
was issued as to why he should not be discharged frofn ."#i"{ ilt"h.,

Rule 1s(2)(g)(ii) of the Air Force Rules and the applicant -1. .J]J},.F 
X.'"n 

,"
go on leave and wait for He EAC decision. He was advised ti ufr,{s 

[.r.
rather to took arter him. rt is aueged that the appeuant 

f.-"iil1.11 =["$".
without leave and proceeded to his home without 

li"ti"lAt{.,s 4ru
authoritv. During the period of his absence, several "o-rfr.urrrft1rr1ft il,"trr.
made to his parents which were never responded. rt is 

"t"" 4[1.4f4 
.ii",

the appeltant was in habit or absenting himsetr from o"rr1]""a 
tt"jl-jfriF-

leave without any car.ise on eight occasions for which he 
t." "i,fh.Hifl iir.

red ink entries. 1 i|l ill
r l l i l l i l l

14. Heard Mr. Bisikesan pradhan, learned counsel ror tile *tituffit 
1ir.

Mr. Satyendra Agrawal appearing on behaif of the resnon$fl,, 
i]i, il 1l l]

l l i r l . l l l
1s. Mr. pradhan, learned counser for the appeilant naj sun]]r[,iFql ,i!r,

the DCM proceeding is vitiated since the statutory provisii{ns t41q 
+l"rl,"l["

Rule 39 and Rule 43 of the Air Force Rules, ts6s have 
"ult 

u..ff .{]-pt1po

with. rhe applicant was in crose arrest was neither jF*.JFF ilrf1"{|",opportunitv ror preparing his derence nor was aliowt'd .ll4fi 
tf.qommunication with his witnesses, friends or tegal advis{r t^H 

i4fil41r,
was not provided copies or court Enquiry proceeding aespfte nt+'irF{fr!.!ir , l l l . l l
16. rt is further submitted that Aoc-in-c HQ trAC,too ;t[ ,^.1[rff,r"j,f-
qfricer for District court Martial who never said that he .t.r r:td.i"f 

i["
satisraction to the errect that the charges to be tried ou ,?1[ rtlirl.i,l 

i"l,].,
Martial nor has ever auth orized, the commanding orricer . .ilffii 

11.
l  l  i t ; i |
l l , l l l l l lt i l l r l' , ' ] r l ' l ]
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DCM on his behalf in keeping with Rute 43 of the Rir pol]ce n{ll".

and therefore, the entire DCM is vitiated f l

r l l l
l i  l l

tr7. Learned counsel for the appelant has cited the cdse 
"{lp,

India and others. vs. Harish chandra Goswami reported ip rn l{oa

1g4o in support of his contenrion. In the cited case, lt *.[ [oll],1,,1v q u v ,  , '  u u - l  
" - . 1 . U :

there was no record whatever in the file to show that per$o"..!] .rl

N{artial was appointed by or nominated by the Lt. c..r..J]1. ThH].,1
t i  I  i

the Assembly of the General court Martial did 
"ot "olf"i., flitr,l

signature or initial of Lt. General. rt was signed only by 
"Jl"".t ifl"i

else. In the said circumstances, the said order cannot Ue consia8/eJ

an order evidencing the appointment of the personnel of ,n,T a"llt oi

by Lt. Generat. i i  l l ]  I

i | l
18.  Here in  th is  case AOC-in-C,  EAC, IAf  on perusar "r ltn, 

thffii]*|
documents including the record of the accused 

"ooitr.d llrl.+
appellant to be tried by DCM. Therefore, the facts and ci{]cu"rjft.i

the cited case is not applicable to this case. 
ll ll ii t li l i r

19. It is further argued by the counsel for thr - '-r: ii ' ll".j: applicant thatllserp

p4ssed by DCM suffers from illegality in view of the provision" j]t *[

39. section 39(a) contemplates punishment, i.e. imprisonqr,ent t[r] url I
which may extend upto 3 years or less punishment. 

I l l i l

i r i l i l
20. According to the learned counsel, the appeltr.,t *a"il"-"oHJoll

|  | l
punishments, i.e. (a) To surfer Rigorous rmprisonment ,r, t]i o. 

fitt,i]
from service and (c) ro be reduced ro the Rank for the sinsltl 

"*4Ff il
section 39(a) of the Air Force Act, 1950,which is contrary ql t.. il,Orll

i  | |
and Section 73 of Air Force Act, 19s0. The case of shgpl 

".ll 
Ol

: l i l , l
ir ] , 1

l r l i l

4



Secretary M/o Defence and Ors, reported in (2gg||) f Z idC
i

cited in support of his contention which is quoted below i

19. We although agree utith the tuo*"a)ho"19. We although agree utith the learned)fuddi
General tLtat it is legally permissible to afiiftldi
punisLtment in terms of Section 71 of th,4t ei
notice that Section 39(a) specificall! | det
misconduct in respect of absence withQ[t te
thing to say that legally it is permissiQll:g to
than one punishment but then also it is d,rLoihe
exercising the said" porDer all attending li[uati
for consideration by the punishing authoi|ty ir,
quantum thereof utould ruot be taken into, Nons
clear that the Commanding Officer in t(tb St
Martial proceedings failed to take into con!
releuant fact and, thus, committed an error

face of the record. We are also of the opinion
of this nature, imposition of both punisl3me
imprisonment for six years as also dlsfllsso
was wholly arbitrary in ruature. It ls also iujtiat
releuant facts were not takeru into considefatio

i i
27. Section 73 provides for combination of punlishr

dismissal along with imprisonment which a Court frna{{iat

punishment in addition.

22. In the cited case, no ratio is laid down that the

not award punishment of dismissal or reduction of ra

punishment of imprisonment awardable Under Section 39 of

clear from the ratio laid down in the case

Vs. Union of India (UOI) Represented by

1969 0 AIR (Ori) 169 as well as 1976 AIR (All) 405 wh

combination of punishment, had been discussed and

of the Court Martial may award in addition to the

specified in Clause (B) or Clause (e) of Section 71, an

punishment, if specified in Clause (a) (0 to (i) of that S

23, It  is further urged by the learned counsel for the appli

Y
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cer/Advocate as defending Officer .i

il
l "

On perusal ,  of  records of  DCM proceeding, i t ]appe

used was accorded with three choices to select law puali:{

li
as a Defending Officer of trial under Court Martiafl vide

I

02.2O13. During the DCM proceeding a specific qr"iestio:

:ther he intend to cali any witness in his h.f.q

rellant/applicant declined to call any defence witn{ss ar

I
t he did not have any more defence witness to be exalrrinei

l

I
i

It is the defence plea that the appellant/ 
]nnlicr
I

tained absent without leave and also overstayed thie 1lea;
I

a on various occasions and although there are 5 redi ipk e
l r

rence without any cause on eight occasions, he 
]was'
1 r

:rstay or to remain absent without leave since llis l fathe
i t

Office

2 4 .

accus

act a

19.O2

whetl

appel

that I

rema

him r

abset

overs

rJ
D

S

ti

a

r
t(

irh

attendance and. his brother was also mentaily sick 
fli" 

u
l

discharge on compassionate ground was not considdred'

was compelled to remain absent without any leave 
]

lr
ll

2 6 . T h e a c c u s e d i n h i s s t a t e m e n t b e f o r e t h e D C M h a s d e
I

received a call from Birbhum about the seriousndss of
l

Therefore he went home. He applied for an interiviewl
, l

commander for discharge from the service along with 
]a 

lea
l

for grant of casual leave. Station Commander advisef, ihin
i

father to his Unit and keep his father with him. Bu!]f, i" t
l l
I
I

l

I

h f

1^ " th

nt

f,

i l

ir
I
l i
ll;

and Regulation of 754 (d) of the Air Force regulates 19,541 h

i1
^^-nli".rl in l.tter and spirit before commencement l lof Du u l l l v l r w u  r r r  l v L L v r

Martial proceeding because no opportunity was given tol tpe

. i
adduce his witness in his defence or to engage 

1"U 
1

4
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l

willing to come with him. He has categorically stated thftion
N l

in the afternoon he received a call from his home that hiB fath
l

suffering from breathing problem and there was no o1e to

Thereafter he booked-out at Main Guard Room on 09.1O.pQt21
l

for home without intimating the authority. He stayed in pelhi I
l l

with his father for his treatment. Thereafter, he left his 
$ther

I

and again headed for Delhi  on 11.01.2013 for review of  h;1is m<

and only on 01 .O2.2O13 he surrendered himself at the N{ain $
I

S I A S P , A F .  ]  ]

i
27. I t  is  evident f rom his statement that  pr ior  to 11pi f  .ZO

I
had been with his father but he left his father at his hole on

From i1 .01  .2OI3  to  O l  .O2.2013 there  is  no  exp lanat ion ,  u 'ha

he failed to report/ surrender to his Unit. Admittedty,l n"

I
without submitting any leave application or witholti int]

authority. He also admitted that he did not contact 
"tt{Uoa1

prolonged absence. He further admitted' that he *Pq tt]
, , 1

11.01 .2013 t i l l  he  repor ted  back  51  A5P,AF o t - t  01 .02 .2Qip  ar l

stay in Delhi, his father was keeping well with medicire anl

t t
nat ive home. i  , l

l
28. Although he has averred that his brother rvas sufferin!

disease, he stated before the DCM being examinc:d uv trie ic

brother is married having one kid and his brother slmel
' l , l

adamantly because of his d'isorder' A11 his propert5' ft",| 1

lease and his brother manages the lease income of ltls 
]

, -   1  (

admitted that he went without leave on O1'09'20t? rt"dj,
l r l l

home, he found that his father was not that serious anfl tle 
{

he did not make any effort to call up station Authority. ] I

l i t r l i

l i

*
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29. it is evident from the statement of the ."".r*.{i th,
i

home to see his father, he found his father was slabre
I

looked after by his uncle. in spite of the fact that he did

requirement at that t ime at home, he continued tol..rn,
i i

period 1 month and 5 days without informing his [uth
I

compelling situation. The DCM has discussed lidll
l

circumstances and considered the statement of the {,ccus
j

medical documents produced by him in respect or ni{ ratt
I i

the finding that these circumstances cannot be consiJered
I

absence of the accused. 11

I
I
i l

30. In view of the above discussion, we are of the fonsj

this original Application is devoid of any merit. The d[cisi,
i

the DCM needs no interference. I

31. Therefore, the instant Original Applicat

32. There wil l ,  however, be no order as to c

33. Let the originai records be returned on

34. Let a plain copy of this ord.er be han

upon usual formalities.

:

(Lt Gen Gautam Moorthy)
Me mbe r(Administrative )

DC


