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O R D E R

PER DR. (MRs.l JUsTlcE INDIRA SHAH., MEMPER (JUptctUAtt)

L This case has been f i led Under Section t4 of Armed Forces Tribunal Act,

2007.

2. The appl icant, ret ired from Indian Navy f i led o.A. -  392/2014 in AFT,

Pr inc ipa l  Bench,  New Delh i  for  h is  non-promot ion in  the ran ls  o f  Rear  Admira l  in

Promotion Boards - PB 0I/2012 and PP Ot/2013 al leging malaf ide moderat ion

of  Numer ica l  Gradings in  h is  Annual  Conf ident ia l  Repor ts  by the Chief  o f  Naval

Staff .  The O.A. No. 392/201,4 was dismissed, against which the appl icant

approached The Hon'b le  Supreme Cour t  by f i l ing S.L.P.  which was d ismissed

and a Review Pet i t ion f i led by the appl icant  was a lso d ismissed.

3.  By f i l ing th is  o .A. ,  the appl icant  has sought  the fo l lowing re l ie fs  :  -

(a)  The Hon'b le  AFT be p leased to  dec lare the document  "PARB

Guiding Principles Revised - 01 May 2007" unqonsti tut ionBl and,

therefore,  nu l l  and vo id .

(b)  In  a l l  the ACRs of  the appl icant  where the Chief  o f  the Naval  Staf f

has moderated the Numer ica l  Gradings,  the moderated gradipgs and

Repor t ing of  the CNS be dec lared non est  and the Numer ica l  Gradings

and Report ing given by the last Report ing Off icer be taken as the f inal

Numer ica l  Gradings and the Appl icant  be re-cons idered wi thr  those

Numer ica l  Gradings for  the promot ion to  the rank of  Rear  Admira l ,  and i f

found el igible be re-instated in Service with ful l  seniqri ty of PB }1./ZOi,z

and bacl< pay.
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the(c) Any other rel ief which

reasonable be granted to the

appl icant .

36081 of 2Ot7 were dif ferent from the

appl icant .

Hon'b le  Tr ibunal  f inds f i t  and

Applicant to do tQtal just ice to the

4. The Respondent  Nos.  1  & 2 have chal lenged the mainta inabi l i ty  o f  th is

O.A. stat ing that this appl icat ion has been f i led for the saf ie cause of act ion

which was ra ised and dec ided ear l ier .

5 .  Heard the appl icant  appear ing in  person,  and Mr.  Satyendra Agrqwal ,  Ld.

Counsel  appear ing on behal f  o f  Respondent  Nos.  L  and 2.

6.  The content ion of  the appl icant  is  that  the issues ra ised and dec ided in

the earl ier O.A. No. - 39212014 and Civi l  Appeal No. 1943V20t8 @ Diary No.

issues raised in the presEnt O.A.

7. Per contra, Ld. Counsel for the Respondents submits that pr inf iples of

res-judicata as envinced in Section LI of the Code of Civi l  Procddure is

appl icable in  th is  case.

8. ln the ci ted case of State of Karnataka & others - vs - Al l  India

Manufactures Organizat ion and others IVIANU/SC/2206/2Q06 the doftr ine of

res-judicata has been discussed in Para 32, as under :  -

Res Judicoto

'32. Res judicato is a doctrine based on the larger igblic intere$t and is

founded on two grounds : one being the maxim nerpo debet bis vexori
pro uno et eodem cousa (P. Romontho Aiyer, AdvancQd Low Lexipon (Vol.
3 3'o Edn., 2005) at p. 3170.) ("No one ought to be lwice vexeQ for one
and the some cause") ond second, public policy that tpere ought to, be on
end to the some litigation (Mulla, Code of Civil Procedltre (Vol. 1,5'n Edn.,
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L995) qt P. 94. tt is welt settled that Section LL of the Civil Procedure

Code, lgOB (hereinafter "the CPC') is not the foundation of the principle

of res judicata, but merely stotutory recognition theneof and hence, the

Section is not to be considered exhoustive of the generol principle of law.
(see, Klipoda De v. Dwijapada Dos MANU/PR/000ryL929). The moin
purpose of the doctrine is thot once a motter hos bePn determined in q

former proceeding, it should not be open to partie$ to re-ogifate the

matter again ond ogain. Section 1L of the CPC recognizes this principle

ond forbids o court from trying any suit or isstte, wltrich is res Jgdicota,
recognizing both 'cause of action estoppel' and 'issup estoppel'. There

ore two issues thot we need to consider, one, whethe'f the doctrine of res
judicoto, os a matter of principle, can be applied to Ptyblic Litigotlons and

second, whether the issues ond finds in SomoshQkor Reddy (suprs)

constitute res iudicata for the present litigotion.

Explonation Vl to Section 1-1 Stotes :

Explonotion Vl. - Where persons litigate bonq fide in regpect of
public right or of o privote right cloimed in comtryon for thqmselves
ond others, all persons interested in such night shall, for the
purposes of this section, be deemed to clqim un/er so litigd,ting."

9 . Section t t  of the CPC provides that only those matters that were

"direct ly and substantial ly in issue" in the previous proceqding wi l l const i tute

res-judicata in the subsequent proceedings.

Explanation lV of the Section 11 CPC says :  -

Explonation lV - Any matter which might and ought to have bepn mode
ground for defence or ottack in such former suit shalllbe deemeQ to have

been a motter directly and substantiolly in issue in suqh suit.

t t .  l t  is also observed in the case of Al l  India Manufadturers Orgf,nisat ion

and others (supra)  that  a  Const i tu t ional  Bench of  Hon'b le  Supreme Cour t  in

Direct Recruit ,  Class l l  Engineers Off icers'  Associat ion v. $tate of Mdharastra

10.

MANU/SC /029t11990, it was held : -
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"An odjudicotion is conclusive and final not only os tQ the actuol, matter
determined but ss to every other matter which the porties might and qught to
hove litigated and hove had decided os incidentol to or espentially connected
with the subject matter of the litigation ond every mottqr coming i,nto the
legitimate purviews of the original oction both in respect of t'fie matters of claim
ond defence. Thus, the principles of constructive res-jltdicqto underlying
Explonation lV of Section L1 of the Code of Civil Procedure op,plied to wrlt csse".

12.  S imi lar  v iews were expressed in  case of  Ramadhpr  Shr ivas -  vs  -

B h a gwa n d a s M A N U I SC / 1.635 / 2005 a n d ot h e rs M A N U / SC / 069 4 / 199 4.

13.  In  the S.L.P.  f i led by appel lant  against  the judgment  & others passed by

theArmed ForcesTr ibunal ,  Pr inc ipa l  Bench in  O.A.  No.392 qf  201"4,  i t  has been

observed that "The AFT after hearing the matter f inal ly agreed with the

submiss ion of  the appel lant  in  so far  as i t  per ta ined to  the adverse remarks for

the period 10.12.2007 to 28.1t.2008, and expunged the saifl adverse remarks.

However, a part ial  rel ief only to the aforesaid extent is granlted by the fFT and

the other rel iefs which were sought in respect of numerical grading given to the

appel lant  for  the subsequent  per iod have been dec l ined wi th  the obseivat ions

that adverse remarks for the aforesaid period had no bearir jg on the n{merical

grading given for the period thereafter and i t  did not have any adverqe effect

whi le  cons ider ing h is  case for  next  h igher  rank."

1,4. In the Hon'ble Supreme Court the aforesaid f indings of the AFT in

No. - 392/201,4 regarding numerical gradings was exte4sively argqed

discussed. Therefore, the subject matter of numerical gradings

substantial ly and direct ly a issue in the previous l i t igat iorn. This is$ue was

ra ised and dec ided.

o.A.

a n d

WAS
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15. The appl icant in the O.A. has also prayed to declare t

Guiding Principle Revised 01 May 2007" unconsti tut ional a

This AFT has no jur isdict ion to str ike down the rules, provi

unconsti tut ional.  The Consti tut ional Courts in India are t

Supreme Court to decide the val idi ty of rules, provisions or

this issue i .e.,  Consti tut ional Val idi ty of "PARB Guiding P

May 2007", which could have been raised before the Hon

was not raised. Therefore, this issue is also barred the pri

constructive res-jud icata.

16. ln result ,  we f ind that this O.A. (O.A. No. - 99/20ISl

being barred by res-judicata.

ples of

17. Accordingly, this O.A. (O.A. No. 99/2018) is dismissed

18. A plain copy of this order, duly cou4rtersigned by the

not inab le

withou costs.

r ibunal cer, be

furnished to both the sides after observance of al l  usual for a l i t ies .

(LT GEN GAUTAM MOORTHY)
M EM BER (ADM I N TSTRATTVE)

(JUSTTCE
M EM BER

DIRA S
(J U DTCTAL)


