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Per Lt. Gen. K.P.D.samanta. MEMBER (Aclministrative

O R E I E R

Applicant, Shri Ganesh Chandra Singh, was enrol led in the Indian Air

Force on 15th October 1963 in the tracle of Clerk. According to the terms of

engagement, he was to serve g years of regular service followed by 6 years of

reserve liability. He retired on 17th February 1973 after completing 9 years and

126 days of regular service.

2. Thereafter, as submitted in his ori iginal appl icat ion, the applicant did not

take any step til l February 2OO1 for agitating his grievance for pension. The

applicant made a representation before the Air Force Authorities in February

2001 for sanction of pension by counting lhis regular service plus reserve liability,

which totalled to 15 years, which was the required qualifying service for being

el igible for pension. The applicant sent a reminder to the Air Force Records in

May 2001 on the same issue agitating fo,r service pension since the authorities

did not respond to his earlier representation. Since he did not get any reply, he

again represented on 25.10.2010 on the subject before the Air Force authorities.

(All his representations are annexed in Annexure-1 series to the OA).

3. When the applicant did not get any response from the concerned

authorit ies with regard to his grievance for pension, he approached the Hon'ble

Patna High Court by f i l ing a writ  peti t ion in the year 2011 being CWJC g71g of

2011. However, since in the meanwhile, Armed Forces Tribunal was establ ished,

the applicant prayed for withdrawal of the said writ petition and the Hon'ble High

Court by order dt. 13.5.1 1 , allowed the writ petition to be withdrawn with liberty to

t
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avail  other remedy' Accordingly, the prersent original appl icat ion has been f i led

before this Bench on 24.9.2011.

4' while praying for grant of service pension by counting g years of regular

service and 6 years of reserve liability, the applicant has brought to our notice the
following documents, which are annexed to the rejoinder to the reply affidavit

fi led by the respondents :-

a) Annexure -1 which is a copy of discharge book. In page g of the above

document (running pag e 14), i t  is clearly mentioned that the applicant

was enrolled with terms of engagement as 9 years of regular service.

The authenticity of this docunrent has not been contested by the

respondents.

b) In the last page of the above discharge book (running page 1g) the

Commanding Officer of the Unit has clearly certified that -

"Your are liable to be inducted into Reserve Service at any
time during the stipuliated period of reserve liability 1as per
provisions of reserv,e Auxif iary Air Force Aci, 

' 
t obz;

depending on service requiremenis."

5. Besides the above documents, thre ld. advocate for the applicant, Mr.

Abhishek has also drawn our attention to the Principal Bench decision in a similar

case in TA 564 of 2010 (Sh' Sadhashiv l-laribabu Nargund & Ors -vs- UOI &

Ors) decided on 12.1.2011 . (copy annexe(J at annexure-2 to the rejoinder). The

ld' advocate has submitted during the course of oral argument, that in this

decision, the Principal Bench has relied on various decisions of different High

Courts as afso the decisions rendered by rthe Kolkata Bench, Jaipur Bench and

Kochi Bench of the AFT and held that the applicants therein were entiled to get

L - '
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pension by way of counting both regular service as well as reserve service, even

though the applicants there were stated to be discharged after regular service.

He pointed out that the facts of the above cited case are similar to those of his

client (applicant herein) and therefore, the ratio of this decision is very much

applicable to the present case as well .  Concluding his argument, the ld. advocate

for the applicant prayed that the present case should be allowed at the earliest

considering the fact that the applicant has been suffering for a long time without

pension and every day's delay would add to his misery.

6' The respondents in their reply afficlavit have not denied the facts stated in

the application with regard to regular service, the date of enrolment and

discharge of the applicant. lt is admitted that the applicant did put in a total of 9

years and 126 days of regular servtce in the Air Force. The respondents have,

however, in their reply affidavit contesterd that the applicant was not at all in

reserve liability.

7. lt is submitted by the respondents that the case is very old and since the

applicant was discharged way back in 1973, therefore, al l  documents relat ing to

his service record have been destroyed by burning as per extant rules. The

destruction certificate to support the above statement has been attached as

annexure to the reply affidavit. However, the respondents do concede that the

long roll with some service records with regard to the applicant is available with

them, which they have appended as an annexure to the reply. This document is

described as "Record of Service".



5

8. As per the only avai lable document, which is the long rol l  in respect of the

applicant, i t  appears that Shri Ganesh Chandra Singh (appl icant) was enrol led on

15-101963 and discharged on 17 .2.1973 under the clause "with gratuity

othenruise than at his own request". The respondents have further submitted that

the applicant was not transferred to resenye seryice. Accordingly, he was paid his

entitled DCRG of Rs. 3457.55p at the time of discharge.

9. The respondents have further submitted that as per provision of pension

Regulations, in order to be eligible for res;ervist pension, an individual is required

to serve for 15 years (regular plus reserve). Since the appticant had only served

for 9 years and 126 days of regular service and nothing as a reservist, he,

according to the respondents, did not conrplete 15 years of service and thus, was

not el igible for reservist pension under regulat ion 136 of Air Force Pension

Regu la t ion ,  1961.

10. Ld. advocate, Mr. D.K.Mukherjee representing the respondents, during the

course of hearing, stressed upon the p,oint that the claim of the applicant is

hopelessly barred by l imitat ion. He submitted that the appllcant has agitated his

grievance for pension at a much belated stage. He retired in the year 1g73 and

made his first representation before the authorities for pension only in 2001. Not

only that, he fi led the writ application before the Patna High Court in the year

2011 and there is no satisfactory explanation for such inordinate delay. His next

point was that all the connected service rr:cords in respect of the applicant have

been destroyed long back in accordance with rules and therefore, the

respondents are handicapped in contesting the matter properly.

\
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11. We have heard the submissions of the ld. advocates for both sides at

length and given our careful considerationr to the facts and circumstances of the

case.

12. We may f irst consider the question of delay and l imitat ion, as raised by the

ld. advocate for the respondents. lt has bc'en argued that although the applicant

was discharged from service in the year 1973, he did not take any step for a long

time and made his first representation only in the year 2001. lt is submitted that

even if it is admitted that the applicant was in reserved list for 6 years followed by

his discharge from regular service in 1973, the cause of action arose in the year

1980 and this application having been filecl in the year 2011, it is hopeless barred

by limitation. The applicant has tried to e><plain the delay by stating that he was

not aware of the rule position and came to know about it only after some of his

colleagues got the benefit of pensionr ?nd only thereafter, he fi led his

representation for extending same benellt in the year 2001 and followed the

matter up by fi l ing successive reminders;. When nothing was heard from the

respondents, he was compelled to approach the Hon'ble Patna High Court in the

year 2011. Despite the delay, the petition was admitted in the Hon'ble High

Court, justifiably after considering all aspe'cts including the delay aspect. Further

agitation by the respondents at this stage just after few months on the same

issue does not appear appropriate. We also take note of the fact that even

though the applicant f i led a representation in 2001, the respondents authorit ies

sat tight over it (for more than 10 years) and did not care to respond to the

applicant's representations. However, since this is a claim for pension for past

t  - ,



/

service rendered by the applicant, we are of the oprnion that the cause of action

is a continuing one as claim for pension arises every day i t  is denied. In this

context, it will be pertinent to refer to a der:ision of the Hon'ble Supreme Court in

the case of Union of India -vs- Tarsem Singh reported in 2009 (1) AISLJ

page 371 {2008 (B) SCC 648} where the Hon'ble Apex Court has graphical ly

stated the circumstances under which the rlelay should be condoned.

"7. To summarise, normally, a belated service related claim will be rejected on
the ground of delay and laches (where remedy is sought by filing a writ Petition)
or limitation (where remedy is sought by an application to the Administrative
Tribunal). One of the exceptions to the said rule is cases relating to a continuing
wrong. Where a service related claim is based on a continuing wrong, relief can
be granted even if there is a long dela'y in seeking remedy, with reference to the
date on which the continuing wron€l commenced, if such continuing wrong
creates a continuing source of injury'. tlut there is a exception to the exception. If
the grievance is in respect o1'any order or administrative decision which related to
or affected several other also,, and if tfre re-opening of the issue would affect the

settled rights of third parties, then the claim will not be entertained. For example,

if the issue relstes to payment or re-,fixation of pay or pension, relief may be
granted inspite of delay as it does nctt affect the rights of third parties. But if

the claim involved issues relating to seniority or promotion etc., affecting others,

delay would render the claim stale and doctrine of laches/l imitation wil l  be

applied.

8. In this case, the delay of sixteen years would affect the consequential

claim for arrears. The High Court was not justified in directing payment arrears

relating to sixteen years and that too with interest. It ought to have restricted the

relief relating to arrears to only three ),ears before the date of the writ petition, or

from the date of demand to day of writ petition, whichever was lesser. It ought not

have sranted interest on arrears in such circumstances.

(italics for emphasis)

13. In view of the law laid down by the Hon'ble Apex Court and considering

the fact that the appticant is seeking grant of pension and pensionary benefits,

t  ; \ ' ,  ,  \ ' -
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we are incl ined to condone the delay. Acc,ordingly, the delay in f i l ing the original

appl icat ion is condoned at this stage.

14. Now, we may come to the merit of the case. We have perused the

documents annexed with the case recorcl. Our perusal of the available record

reveals that the applicant was indeed enrol led in 1963 and discharged in 1973

after putting in 9 years and 126 days of regular service. The plea of the applicant

is that he was enrolled under terms and conditions that he was to serve for 9

years of regular service followed by 6 years of reserve liability. This aspect of the

claim has not been denied by the respondents in their reply affidavit. No

documentary record has been produced before us by the respondents in this

regard. To the contrary, the discharge book that has been produced by the

applicant in annexure 1 series to the rejoinder, clearly indicates that he was

enrolled under terms to serve for I years in regular service (page 8 of the

discharge book). Further, the last page of the discharge book also contains a

cert i f icate duly authenticated by one Group Captain, S.K.Roy, Commanding

Officer of the Air Force Station to the effect that the applicant was liable to be

inducted into reserve service at any time during the period of reserve liability. A

perusal of the said discharge book also brings to our notice the contents of page

17 according to which the discharge 01' the applicant was on completion of

regular service that was carr ied out under Air Force Rules 1969, Chapter l l l ,  Rule

15, para 2(d) and it was noted therein thart his "discharge with gratuity othenruise

than at his own request."

, L i
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All these endorsements that have been made in the discharge book of the

applicant, have been carefully analyzed by us, especially in the absence of any

other documents, which could not be prrcduced by the respondents, perhaps,

because they were destroyed. Having anialysed all these documents, we are of

the view that the applicant was indeed enrolled under terms and conditions as

prevalent at that point of time, which allorared 9 years regular service followed by

6 years of reserve liability. In the circums;tances, an airman remains in reserve

l iabi l i ty and could be cal led to serve either in air force or in Auxi l iary Air Force on

"as and when required basis". Therefore, it is not proper for us to disbelieve the

applicant's plea that he did remain in rese,'rve liability after his 9 years of regular

service. Hence, such reserve service renrlered by the applicant while remaining

as a reservist, would count towards qualifying service for pension in accordance

with Pension Rules as well  as regulat lon 136 of PR 1961 .

16. We have gone through the decision of the Principal Bench in TA 564 of

2O1O (Sadhashiv Haribabu Nargund & Ors (supra) and we are of view that the

ratio decided therein to be relevant and applicable to the present case. In this

connection, we would like to quote some relevant portion of para 6 of the ibid

judgement as fol lows :-

,,6. It is the admitted position that petitioner when recruited in Indian

Army, he was under an obligation to serve 9 years as regular service and 6 years

as reserve service and that has to be c,ounted for making l5 years for the purpose

of qualifying service. The qualiff ing sr:rvice fo*r PBOR is I 5 years. 
;;...

..As a matter of fact, in the initial appointment given to the petitioner it

was clearly mentioned that petitionerwill have to serve 9 years as regular service

and 6 years as reserve service. Subserquently, the respondents cannot reverse the

situation that since the appointment hras been terminated, therefore, they are not

entitled to count 6 year reserve service

+.+
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an d peti ti;;; ff .?:' o,.". trJff fi: lif,: ffi:, ffi 31ru' l:ffi:' i 3:.il'*,? ffi
respondents how can now they back and say that since we have terminated the
services of the petitioners, we will not give them benefit of reserved service. This
cannot be accepted and respondents cantnot be permitted to take this plea."

17. In view of the facts discussed abo've and interpretation of rules that has

been made by us and applying the rat io of ' the decision of the Principal Bench as

quoted above, we are of the considered view that the present original application

shou ld succeed .

18. For the reasons stated above, the application is allowed on contest but

without any cost. However, since the applicant has approached this Tribunal

belatedly, we propose to restrict the benefit of arrears of pension to three years

preceding the date of fi l ing of the writ petition before the Hon'ble Patna High

Court.

19. In the result,  the original appl icatrorr stands disposed of with the fol lowing

d i rec t ions : -

a) The respondents are directed to work out the pension of the applicant

by taking into account the fact that the applicant has rendered 9 years

and 126 days of regular service followed by 6 years of reserve service

and issue necessary orders for grant of pension accordingly. However,

the amount of gratuity that was paid to the applicant at the time of his

discharge may be adjusted against his pension arrears.

b) The applicant shall not be entitled to entire arrears except last three

years preceding the date of fi l ing of the writ petition before the High

I
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Court. The applicant wi l l  also not be enti t led to get any interest on the

arrear pension.

c) Considering the fact that the aprpl icant is well  into his old age, and is

without pension for a long timr:, we direct that the above order be

complied within three months from the date of receipt of a copy of this

order.

20. Let plain copy of the order be handed over to the ld. advocates for both

the parties.

' ' ,  ,  11 , ' ,
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MEMBER(ADMTNTSTRAT|VE) MEMBER (JUD|C|AL)


