
SEE RULE 102 (1)

ARMED FORCES TRIBUNAL. REGIONAL BENCH, KOLKATA

ORIGINAL APPLICATION :  O.A.  NO. -  100/2016

(2)

(3 ) The Chief  of  Air  Staf f
I n d i a n  A i r  F o r c e
Ai r  Headquar te rs ,  Vayu
N e w  D e l h i -  1 1 0  1 0 6

Bt]ravan

(s)

(7)

oRrro , rHe S^.o.kfi, onV or nucuSr zors

CORAM

H O N , B L E  D R .  ( M R S .

HON'BLE LT GEN GA

APPLTCANT (S)

R E S P O N D E N T  ( S )

Counsel  for  the appl icant  (s)

Counsel  for  the Respondent  (s)

I N D I R A  S H A H ,  M E M B E R DICIAL
OORTHY, MEMBER (AD ISTRATIVE

Ex-647554 JWO Mriganka Sekhar Chattopadhyay
Katwa,  Kachar i  Para
(Much i  Pukur  Par ) ,  Ka twa
Dis t -  Bu rdwan  (WB) -  713  130

Versus

The Union of  lnd ia ,  serv icp through
The Defence Secretary, Ministry of Defence
South Block,  New Delh i  -  n  10 011

The Secretary
Depar tment  o f  Ex-Serv icefnen & pension
Ministry of Defence, Soutl f i  Block,
N e w  D e l h i -  1 1 0  0 1 1

(4)  The DG AFMS,
Min is t ry  o f  Defence,  New Delh i -  110 011

The Pr inc ipa l  Contro l ler  o f  Defence Accounts
(Pension) ,  A i r  Force Cel l ,
Drapaudi  Ghat ,  A l lahabad (Up)-  Zt1,0I4

The Di rector  (DP),
Directorate of Air Veter.ang, Air Force Stat ion
Subro to  Park ,  New De lh i -  110  010

:  Mr .  A.  K.  Dasgupta

:  Mrs .  Hema Mukher jee

( 1 )



il



r . . .  i ; __ -w .
.  : :  r : f. l : i *

: ij ::r : j.'.:,:iii:1.'

" , . . ! . t '

\

3

6.  Accord ing ly ,  the appl icant  submi t ted h is  f i rs t  appeal  against  the re ject ion

of  Disabi l i ty  Pension which was rep l ied by the Respondents  v ide the i r  le t ter  No.

Air HQ/9979B|5l61,113lJWA|DP/DAV dt.  0-?,.06.2014 (Annx-A 3) on the grounds -

"lD is o psychiotric disease coused by a complex interplay of genetic

vulnerobilities and exogenous stress foctors. There is no close time
ossociation of tD with service in octive combot oreo/HAA/CI Ops

orea/isoloted orea. There is no history of any other service reloted sfress

foctor. Hence, the lD is conceded as neither ottributable to nor oggrovoted
by service in terms of Poro 54, ChapVl, GMO 2002 amendment 2008".

7.  Af ter  the above re ject ion,  the appl icant  prefer red

too was re jected by the Respondents  v ide the i r  le t ter

Appeal l1 ,60/64754/DP I  AV- l l l  (Appeals)  d t .  23 October ,

g rounds  -

a  second  appea l ,  wh ich

No Air HO/99798 lS/Z'o

2OI5 (Annx A-4) on the

"anset of lD was in Konpur (Peace) in Aug 1-994 during Annuol Medicol
Exqminotion. He wos monaged with onti-hypertensives to which he
responded well. At the time of discharge, the individuol wos o asymptomatic
with good BP control and no torget orgon domage. Primory Hypertension is
an idiopathic disorder with q strong genetic correlotion and is per se not
ottributoble to service. Aggrovotion is conceded when onset occurs while
serving in or in close time ossociation with service in HAA/Field/Cl Ops, or if
the individuol is posted to such areos following onset. ln the instont case, the
individual wos never exposed to service in HAA/Field/Cl Ops ofter onset of lD.

Hence, the lD merits being conceded os neither ottribu,table to nor
, 

lgQrovated by militory service (Poro 43, Chop Vl, GMO 2002 amendment
2008.'

8.  The appl icant  fur ther  s ta tes that  h is  d isease was caused by very  s t ressfu l

work  w i th  humi l i a t i on  and  ha rassmen t  f rom the  co l l eagues  and  the re fo re ,  h i s

medica l  category should be at t r ibutab le to  A i r  Force Serv ice and a lso the

assessed medica l  category i .e . ,  @ 20% is  to  be rounded of f  to  50% w.e. f .

01.03.1998.  ln  h is  suppor t ,  he s ta ted :  -

"The findings of the Releose Medicql Boord held on 29.08.L997 is illegol ond
Arbitrary since the RMP lost their sight to the provisions contoined in Rule 5,
9 ond U (a) & (b) of the Entitlement Rules for cosuolty Pensionory Awords,
1982, Regulotion - 423 (c) ond (d) of the Regulotions for the Medicol Officers

for the Armed Forces, L983 and Para 1- ond 3 of Chopter ll of Guide to
Medical Officers (Militory Pension), 2002. Therefore, the applicont need to
be gronted Disobility Pension @ 20% rounded off to 50% wi,th effect from
01-.03.1998 with occrued interest @ 1-2 % p.a. in terms of Regulotion L53 of
the Pension Regulations for the Air Force, 1961- (Part-l).
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9.  The respondents ,  on the other  hand,  have s ta ted that  the appl icant 's

d isease was not iced in  1995 and that  he uras t reated for  the same t i l l  he was

discharged f rom the Ai r  Force on complet ion of  h is  terms of  engagement  and

the d isease he was suf fer ing f rom was c lass i f ied as ne i ther  a t t r ibutab le nor

aggravated by mi l i tary  serv ice and d isabi l i ty  was noted at2A% for  two years.

10.  In  order  to  determine the present  d isabi l i ty /d isease i f  i t  s t i l l  ex is ts  as wel l

as the percentage of  d isablement  which needed to  be ascer ta ined,  the appl icant

was d i rected to  Command Hospi ta l  (Eastern Command) ,  Kolkata,  between l -1 th

and  14 th  June ,2018  v ide  ou r  o rde r  o f  17 .05 .2018 .  The  app l i can t  acco rd ing ly

repor ted to  the Command Hospi ta l for  Re-Survey Medica l  Board.  The Re-survey

Medica l  Board was conducted in  pursuance of  the order  o f  18.06,2018 and

subsequent  dates where h is  d isabi l i ty  had been assessed at  40%. However ,  in

paragraph a(a)  o f  the Board the Class i f ied Specia l is t  had noted in  the op in ion as

b e l o w  : -

,OPINION

The veteron JWO of IAF hqd a psychotic breokdown in L996 nelessitating
hospital admission and treatment with ontipsychotics. He hqs hod no
documented relopses thereofter while on maintenonce antipsychotics
medications. He appears to be in stoble remission of illness."

t t .  S ince,  when the appl icant  was d ischarged f rom serv ice in  1998 h is

d isabi l i ty  was assessed at  20Yo,  when h is  condi t ion appeared to  be much worse

than what  he has been assessed at  present  and that  a lso for  two years,  the

respondents  were asked to  seek c lar i f icat ion f rom the same Board of  Of f icers  a t

Command Hospi ta l  (Eastern Command)  and submi t  a  repor t  to  th is  e f fect  in

terms of our order dated 22.06.201,8. Accordingly, the Cortnmand Hospital

(Eastern Command)  c lar i f ied the pos i t ion v ide the i r  le t ter  dated 18.07.2018 as

be low: -

"(o)The opplicont was discharged from service in 1998 with o disobility of
20% which might have been qssessed os per existing Guidelines then (details
not avoiloble). Though the veteron JWO of IAF is in stable remission of the
illness, the disability has now been ossessed os 40%. fhis ossessment hos
been dane vide poro 29(a) of Amendment of chapter Vlt of Guide to Medicol
Officers book (Military Pension) 2008 of MoD, Govt of lndio (photocopy of
extroct of relevant para attached) and 40% is the minimum disability to be
owarded to o person qble to look after himself qnd interqct with his fomily
o nd g oi nful ly e m ployed.
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ln T.A. No. B of 2O!4, this fench in the case of Ex-62828(

I
tJnion by maia & Others decif ed on 10.07.2015 ruled as foll

I
,75. Hon'ble supreme courlheld thot Evidentiary value os dttc

recoid of a membels conditit1n post commencement of sqrvi

,rro4d is therefore, to be occpoted unless ony different concllusi

reached due to the inoccuracylof t'he record in a porticulor ca$e c

If it wos led to member,s involidation out of service or deoth whi

*o, ,o, noted in a medicatlrepo.' t  ot the commencement of

disefise arose during the mefiberts military service unless lin'pite

tn of oromvir Singh vs IJO. (supro), after considering the differqnt

,n, lo* in Para 28, summarizeld, which is reproduced as under:i

I

I

i i .  A member is

mental condition
record at the time
being dischorged
deteriorotion in his
(Rule 5 r/w Rule L4(

l i s
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iii. Onus of
corollary is that
entitlement is with
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28. A conioint relaing of vorious provisions' refi

obove, makes it cleorlthat:

l

28, A conioint relairg of vorious provisions' repro'

obove, makes it cleorlthat:

i. Disobitity penslgn to be granted to an individuql t

involidated from serltice on occount of o disobility wt

qttributoble to or agtgrovoted by militory service in npn-

cosualty o,nd is assesfed ot 20% or over' The questioh wl

a disobitity is attribuloble or oggravated by military $ert
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otherwise.

in service,
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otherwise.
'ovisions of
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be determined ,rl'dr, "Entitlement Rules for Cc

Pensionory Awords, !'saz o7 nppendix-lt (Regulotion 1173
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te or

ony
rvice.
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s o f

entronce. ln the event of' his s tlv

service on medical gr
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for

to be presumed in sound Ph
n entering service if there is
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lo be estoblished that the cofidi

discharge or death will be deenled

+(b)1.

ined or contributed to the o of the
toncesconditions were due to the ci

. [Rule 1.a (c)].

ony disobitity or disease wos iad ot the
to have

Inian holds thot the disease could

I examinotion Prior to the

t diseose wil l  not be deemed to arisen

have
tdnce

of proof thqt the conditiof f'
employer. A cloima'nt has o ,

feos,onable doubt and is e1ti

z liberally. (Rule 9).
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vii. lt is mandatory for the Medicol Board to follow the
guidelines loid down in Chopter-tl of the "Guide to Medical
(Military Pension), 2A02 - "Entitlement : Generql Principles",
including, paragroph 7, B ond 9 as referred to obove.

76. Supreme Court held (supra) that if the sanctioning outhority foiled to

note thot the medical board hod not given ony reqsons in support of its

decisions particularly when there is no note of such disease or disability as

ovailoble in record ot the time of occeptance of military service, orders seems

to be mechanicolly passed.

L7. Judgment of Dhoramvir Singh's hqs been reiterated and followed by

Supreme Court in o loter Judgement reported in UOI vs Rojvir Singh reported in

Civil Appeol No. 2904 of 2011, Civil Appellate Jurisdiction, in the Supreme

Court of lndio.

78. ln the cose of UOI Vs Rojvir Singh (supra), Supreme Court ofter

considering Army Regulotions 173 (Parometeria) also considered the Appendix

2 of the entitlements Rules of cosualty pensioner oward 1982 held within

terms of rules 5 qnd 9 shall be on the estoblishment thot cloimant sholl be

entitled for disobility pension. The relevont portian of Rojvir Singh Vs lJOl is
quoted os under :-

7. The cloims of the respondents for poyment of pension, it is o common
ground, ore regulated by Pension Regulations for the Army, 1.961. Regulation
L73 of the said Regulations provides for gront of disobitity pension to persons
who are involided out of service on occount of o disobility which is ottributqble
to or aggrovoted by military service in nonbottle casuolty ond is ossessed qt

20% or obove. The requlotion reods:

"773. Primary conditions for the grant of disability pension:
Unless otherwise specificolly provided o disobility pension moy
be gronted to on individuol who is involided from servi,ce on
account of o disability which is attributoble to or oggrovoted
by militory service and is ossessed ot 20 percent or over. The
question whether a disability is ottributoble to or aggrovated
by military service sholl be determined under the rule in
Appendix l l ."

8. The obove makes it monifest that only two conditions hove been specified

for the gront of disobility pension viz. (i) the disobility is above 20%; ond (ii)

the disobility is ottributoble to or dggrqvqted by militory service. Whether or
not the disobility is attributable to or oggrovated by militory service, is in turn,
to be determined under Entitlement Rules for Cosuolty Pensionory Awords,
1982 forming Appendix-ll to the Pension Regulations. Significontly, Rule 5 of
the Entitlement Rules for Cosualty Pensionory Awards, L982 olso loys down
the opproach to be odopted while determining the entitlement to disobility
pension under the said Rules. Rule 5 reads os under:

"5. The approach to the question of entitlement to cosuolty
pensionory awards and evoluotion of disobilities sholl be
bosed on the following presumptions:
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Prior to ond during seruice

(o) A member is presumed to hove been in sound physical ond
mentol condition upon entering service except os to physical
disobilities noted or recorded at the time of entronce.
(b) ln the event of his subsequently being discharged from
service on medical grounds ony deterioration in his health,
which hos taken ploce, is due to service."

9. Equally importont is Rule 9 of the Entitlement Rules (supro) which
places the onus of proof upon the establishment. Rule 9 reads:

"9. Onus of proof. - The claimont sholl not be colled upon to
prove the conditions of entitlements. He/She will receive the
benefit of any reasonable doubt. This benefit will be given
more liberolly to the clqimonts in field/ofloot service coses."

70. As regords diseases Rule 14 of the Entitlement Rules stipulotes that in
the cose of o diseose which has led to an individuol's dischorge or death, the
diseose sholl be deemed to have arisen in service, if no note of it wos mode at
the time of individuol's acceptance for military service, subject to the condition
that if medical opinion holds for reosons to be stated that the "disease could
not have been detected on medical exomination prior to occeptdnce for
service, the some will not be deemed to hove so erisen". Rule L4 mov also be
extrocted for focility of reference.

"74. Diseases.- ln respect of diseoses, the following rule will be abserved -

(o) Cases in which it is estoblished that conditions of militory
service did not determine or contribute to the onset of the
diseose but influenced the subsequent courses of the diseose
willfoll for occeptance on the bosis of aggrovotion.

(b) A disease which hos led to dn individuql's discharge or
' deoth will ordinarily be deemed to hove arisen in service, if no

note of it wos mode at'the time of the individual's occeprunce

for military service. However, if medicol opinion holds, for
reosons to be stated, thot the disease could not hove been
detected on medical exominotion prior to occeptance for
service, the diseose will not be deemed to hove orisen du,ring
service.

(c) lf o diseqse is accepted os having orisen in service, it rnust

also be established that the conditions of military service

determined or contributed to the onset of the disease qnd that
the conditions were due to the circumstonces of duty in
military service."

(emphasis supplied)

17. From a conjoint and harmonious reoding of Rules 5, 9 ond 1-4 of

Entitlement Rules (supra) the following guiding principles emerge:
i) a member is presumed to have been in sound physical ond
mentol condition upon entering service except os to
physicol disabilities noted or recorded at the time of

entronce;

ii) in the event of his being discharged from service on
medical grounds at ony subsequent stage it must be
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presumed that any such deteriorotion in his heolth which

has token place is due to such militory service;

iii) the disease which has led to qn individuol's dischorge or

deoth will ordinarily be deemed to hove orisen in service, if

no note of it wos mode at the time of the individuo|,s

occeptance for military service; and

i v ) i f m e d i c o l o p i n i o n h o l d s t h a t t h e d i s e a s e , b e c o u s e o f
which the individuol was dischorged, could not hove been

detected on medical exomination prior to occeptonce of

service, reasons for the same sholl be stoted'

72. Reference moy olso be mode ot this stqge to the guidelines set out in

Chopter-tt of the Guide to Medicol Officers (Military Pensions), 2002 which set

out the "Entit lement: Generol principles", ond the approoch to be adopted in

such coses. Paras 7, 8 ond 9 of the said guidelines reads os under:

"7, Evidentiory value is attached to the record of o

member,s condition ot the commencement of service, ond

such record hos, therefore, to be accepted unIess ony

d i f f e r e n t c o n c l u s i o n h a s b e e n r e a c h e d d u e t o t h e
inaccuracy of the record in a particular case or otherwise.

Accordingly, if the disease leoding to member's invalidqtion

out of service or deoth while in service, wos not noted in o

medicol report ot the commencement of service, the

int'erence would be thot the diseose orose during the period

of member's military service. lt moy be that the inaccuracy

or incompleteness of service record on entry in service wos

d u e t o o n o n - d i s c l o s u r e o f t h e e s s e n t i o l t ' a c t s b y t h e
membere 'g .p re -en ro lmen th i s to ryo fon in ju ryo rd i seose
Iike epitepsy, mental disorder, etc' tt moy olso be thot

ow ing to la tencyo robscu r i t yo f thesYmptoms ,ad i , sab i | i t y
escoped detection on enrolment, such lack of recognition

moyo f fec t themed ica l ca tego r i za t i ono f thememberon
enrotment and/or couse him to perform duties hormful to

his condit ion. Agoin, there moy occosionolly be direct

evidence of the contraction of a disobility, otherwise thon

b y s e r v i c e , t n a | l s u c h C a s e s | t h o u g h t h e d i s e a s e c a n n o t b e
considered to have been caused by service, the question of

oggrovation by subsequent service conditions will need

examinqt ion,Thefo| lowingoresomeof thediseoseswhich
ordinorily escape detection on enrolment:

(o) certain conqenitol obnormolit ies which are latent ond

only discoverable on futt investigations e.g. congenitol

Defect of Spine, Spina bifido, Socralisation'

( b ) C e r t o i n f o m i t i o t a n d h e r e d i t a r y d i s e o s e s
e'g.Hoemophi| ia,Congentialsyphil is,Hoemoglobinopathy,
( c ) C e r t a i n d i s e o s e s o f t h e h e o r t o n d b l o o d v e s s e l s e . g .

Coronary Atherosclerosis, Rheumatic Fever'

( d ) D i s e o s e s w h i c h m a y b e u n d e t e c t a b | e b y p h y s i c o I
examinqt iononenro lment ,un lessodequatehis tory isg iven
a t t h e t i m e b y t h e m e m b e r e . g . G a s t r i c a n d D u o d e n o l
lJlcers, Epilepsy, Mental Disorders, HIV lnfections'

( e ) R e ! a p s i n g f o r m s o f m e n t o l d i s o r d e r s w h i c h h a v e
i nte rv o ls of norma I itY'
( f ) D i s e o s e s w h i c h h a v e p e r i o d i c o t t a c k s e ' g , B r o n c h i o l
Asthma, E7ilePsY, Csom, etc'



9

8. The question whether the invalidation or death of a

member has resulted from service condit ions' has to be

iudged in the tight of the record of the member's condition

on enrolment os noted in service documents ond of ol l

other avoilable evidence both direct ond indirect '  In

addit ion to any documentsry evtdence relative to ff ie

m e m b e r ' s c o n d i t i o n t o e n t e r i n g t h e s e r v i c e a n d d u r i n g
service, the member must be caref ul ly ond closely

ques t i onedon thec i r cums tanceswh ich led to theodven to f
h isd iseose, thedurst ion, thefami tyh is tory ,h ispre-serv ice
history, etc. so that atl evidence in support or ogainst the

c | a i m i s e l u c i d o t e d . P r e s i d e n t s o f M e d i c o l B o a r d s s h o u l d
make this their personal responsibi l i ty and ensure that

opinions on ottributability' aggravation or otherwise ore

supported by cogent reasons; the opproving outhority

should atso be satisf ied thttt  this question hos been dealt

with in such o wqy os to leove no reosonable doubt'

9. On the question whether ony persist ing deteriorotion has

o c c u r r e d , , i t i s t o b e r e m e m b e r e d t h a t i n v a l i d a t i o n f r o m
serv i cedoesno tnecessa r i l y imp ly tho t themember , shea l th
has deterioroted during service. The disabil i ty moy hove

been discovered soon ofter ioining ond the member

dischorged in his own interest in order to prevent

deteriorotion. ln such coses, there moy even have been a

rcmporary worsening during service' but i f  the treotment

given before discharge wos on grounds of expediency to

prevem q recurrence, no lasting domage wos inf l icted by

service and there would be no ground for admitt ing

entit lement' Agoin a memoer may hove been invalided

from service bicsuse he is found so weak mentol ly thot i t  is

impossible to mqke him an eff icient soldier '  This would not

meon thot his condit ion has worsened during service' but

'  onty that i t  is worse thon wos resl ised on enrolment in the

army. To sum up, in each cose the question whether any

persist ing deteriorotion on the avoilable evidence which

witt vary according to the type of the disability' the

consensus ot '  medicol opinion relating to the part iculor

condit ion and the cl inicol history'"

1 3 , l n D h a r a m v i r S i n g h , s c a s e ( s u p r o ) t h i s C o u r t t o o k n o t e o f t h e p r o v i s i o n s
of the pensions aeguli t ions, Entit lement Rules and the Generol Rules of

Guidonce rc Medical officers to sum up the legot position ernerging from the

some in the fotlowing words:

n2g.7. Disabil i ty pension to be gronted to an individuol who

is inva l i ded f romserv i ceonoccoun to fad i sab i l i t ywh ich i s
attr ibutable to or aggravated by mil i tary service in non-

bott le cosuolty and is ossessed at 20% or over' The question

whether o disabit i ty is ottr ibutoble to or oggravated by

mil i tary service to be determined under the Entit lement

Rules for Cosualty Pensionary Awords' L982 of Appendix l l

(Regulation 1.73).

2g.2. A member is to be presumed in sound physical and

mentol condit ion upon entering service i f  there is no note or

record ot the t ime of entronce' tn the event of his

subsequently being di ichorged from service on medicol
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grounds ony deterio,ration in his heolth is to be presumed
due to service [Rule 5 reod with Rule L4@)].
29.3. The onus of proof is not on the cloimont (employee),
the corollory is thot onus of proof that the condition for
non-entitlement is with the employer. A cloimont has o
right to derive benefit of ony reosonable doubt ond is
entitled for pensionary benefit rnore liberally (Rule 9).
29,4. lf o diseose is accepted to hove been os hoving orisen
in service, it must also be estoblished thot the conditions of
militory service determined or contributed to the onset of
the diseose ond that the conditions were due to the
circumstances of duty in military service [Rule U(c)].
29.5. lf no note of ony disobility or diseose wos mode at the
time of individuol's occeptance f or military service, o
disease which hos led to an individuol's discharge or death
will be deemed to have orisen in service fRule La(b)].
29.6. lf medicol opinion holds thot the diseqse could not
hove been detected, on medicol exomination prior to the
acceptonce for service ond that diseose will not be deemed
to have orisen during service, the Medical Baord is required
to stote the reosons fRule U(b)]; ond
29.7. lt is mondotory for the Medicol Boord to follow the
guidelines laid down in Chapter ll of the Guide to Medical
Officers (Military Pensions), 2002 - "Entitlement: Generol
Principles", including Poros 7,8 ond 9 os referred to above
(paro 27)."

Applying the above pri,nciples this Court in Dharamvir Singh's cose
(supro) found that no note of any diseose had been recorded at the time of his
occeptonce into military service. This Court also held thot Union of lndia hod

foiled to bring on record any document to suggest that Dharamvir was under
treatment for the disease at the time of his recruitment or that the diseose
was hereditory in noture.This Court, on thot basis, declored Dharamvir to be
entitled to claim disability pension in the obsence of ony note in his service
record ot the time of his occeptance into militory service. This Court observed:

" j3. ln spite of the of oresoid provisions, the Pension

Sanctioning Authority failed to notice thot the Medicol

Board hod not given ony reoson in support of its opinion,
porticularly when there is no note of such diseose or
disability availoble in the service recard of the oppellont at

the time of acceptai,nce for military service. Without Qaing
through the oforesaid f acts the Pension Sonctioning
Authority mechoniaally possed the impugned order of

rejection based on the report of the Medicol Boqrd' As per

Rules 5 and 9 of the Entitlement Rules f or Cosualty
Pensionory Awords, L982, the oppellont is entitled for
presumption and benefit of presumption in his fovour. ln

the obsence of any evidence on record to show thot the

oppellant wos suff ering f rom "generolised seizure
(epilepsy)" at the time of acceptonce of his service, it will be

presumed thot the oppellont wos in sound physical ond

mentol condition ot the time of entering the service ond

deteriaration in his health hos token place due to service."

75. The legol position os stoted in Dhoromvir Singh's case (supra) is, in our

opinion, in tune with the Pension Regulotions, the Entitlement Rules and the

Guidelines issued to the Medicol Officers. The essence of the rules, os seen

eorlier, is that o member of the armed forces is presumed to be in sound
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physicol ond mentot conditfon ot the t ime of his entry into service i f  there is no

note or record to the cdntrory mode at the time of such entry. More

importantly, in the event ol nis subsequent discharge from service on medical
ground, any deteriorotion in his heolth is presumed to be due to militory

service. This necessarily ifiplies that no sooner o member of the force is

dischorged on medical grol4nd his entitlement to cloim disobility pension will

orise unless of course the {mployer is in o position to rebut the presumption

that the disability which he suffered wos neither ottributable to nor

aggrovoted by military serttice. From Rule U(b) of the Entitlement Rules it is

further cleor that if the meficol opinion were to hold that the diseose suffered

by the member of the orrlted forces could not have been detected prior to

occeptonce for service, thd Medicol Boord must stote the reosons for soying

so. Lost but not the lesst is the foct thot the provision for payment of disability
pension is a beneficial pro{ision which ought to be interpreted liberolly so os

to benet'it those who hov( been sent home with a disobility at times even

before they completed thef tenure in the armed forces. There may indeed be
coses, where the disease wQs wholly unreloted to military service, but, in order

thot deniol of disobility ion can be justified on thot ground, it must be

offirmatively proved thot tfie diseose hod nothing to do with such service. The

burden to estoblish such s disconnect would lie heovily upon the employer for
otherwise the rules roise o presumption that the deterioration in the health of

the member of the service ls on occount of military service or qggrovoted by it.

A soldier connat be osked to prove thot the diseose wos contracted by him on

occount of militory service or wos oggravoted by the some. The very foct thot

he wos upon proper phy and other tests found fit to serve in the ormy

should rise as indeed the rules do provide for o presumption thqt he was

diseose-free ot the time of his entry into service. Thot presumption continues

titl it is proved by the employer thot the disease wos neither ottributoble to
nor oggravated by militarllservice. For the employer to say so, the leost thot is

required is o stotement af reosons supporting thot view. That we feel is the

true essence of the rules which ought to be kept in view qll the time while

deoling with cdses of disoQility pensian.

Hon'ble Supreme Ccurt i

Singh Vs Secretarv MoD Supreme Court held that the courts ore extremely

e opinion of the experts but there is nothing likeloath to interfere with t

exclusion of iudiciol revie of the decision tqken on the basis of such opinion.

The opinion of the e deserves respect ond not worship ond other

judicial forums e ntrustedwith the tosk of deciding the dispute of premature

rmv connot, in eoch ond every cose, refuse to

19. As per the a
, Medicol Boord should b

jurisdiction to interiere w

releose/dischorge from

examine the record of

conclusion reached bY it

758.  An
otherwise
grotuity, but
dote of disch

nts of counsel for resPondents

finol being technical in nqture

h such opinion. This asPect was

o cose reported in 20L3, Vol 10

opinion given by

ond court locks

considered by the

SCR 579 VeerPol

20. Disability Pensionmoy be paid under Regulation L58 of the Pension

Regulations for the Air F e (in short Regulotions). Regulotion 159 deals with

the ronk of ossessment o. disobitity pension. Forconvenience both Regulotions

ore reproduced os under:

toti r o n i n is discha

edico! Boord for determining whether or not the

tegolty susto!noble. [Pora 1-1] [597'G-H; 598-A-B]'

individuol who is dischorged from service,

n ot his own request, with a pension or

, vtithin o period of seven years from the

rge, is found to be suffering from a diseqse
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whiah is acce
may, at the

disoblement

from such

misconduct or
subsequent to

2:- Paid ac
ossessment

24. Regulation 161 of
w'ftich moy be payable in tq
sQem to be entitled for disa
Rqgulation 1.61.. The peri<

p4ovided under Regulation

the substantive rank lost held,

os attributable to hi,s air fQrc servlce,
cretion of the competent atl ty, be

gronted in ion, to his pension/gr'otuity, o isobility
element at the rate oppropriate to the acceptQd ree of

e os moy be decided up1n
h effect
in the

ctrcu,mstonces the cose.

159. The for the purpose of assess af the
service ond lity elements of disobility pe sholl be

date ofthe substonti rank held by an individual on
invalidating f, se'rvtce.

For so long as
the service ond

or,notions are made on paid dcti bosis,
on theobility elements shall be r

paid acting of the
following date

(a)The date of validing from service; or

(b)The date on ury or
was first rem diseose
causing his d

(c) tf he

k held by the individual on gn)
whichever is the most favourablle:-

o result
of su,ch service date
of the later re ved from duty on occount of thq di

Note | :- ln t cases of on individual who on oc +  ^ t
L U J

fu,rther service ond during anQ a
,ffered agg ravation of disability,

inefficiency is reverted to o lo
'te date on which the wound oi i

sustained, or Ability controcted, the ronk for ssment
of service and shall
be the paid a
service.

g from

b'ility elements of disability
rank held on the date of in

rank will not be taken into
disability pension if the
falls after the 31't May L963.

r rank
was

t for
ctyci I date

disability suffered by the air fofce rsonnel moy
arge within the period of 7 leo . Explanotory

ther clarifies that o persen who is
I for entitlement for disobility pgt
trank of which he or she hos beAn

Air Force Regulations deals

for which disability may be qra

of disability pension. Even dn ntice shall
ility pension under the

charged from
on of the rank
ld on the dote

h the amount

ted, hos been

which he sustained the wound or
ted from duty on account oft, o

rnent; or

62. lt may be assessed under c conditions os
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23. One importont feot

13

re of the Air Force Regulations is thot in the event

of increose of degree of d blement it moy be re-ossessed in pursuonce to
power conferred by Reg

under:-
tion L64. For convenience it is reproduced as

t or re- essment o disabil when the

164. (a) lf, ot ony time an increose, which is
properly refe e to service factors, occurs in the degree of
disoblement o 'sability pension moy be granted, or the
pension alre gronted may be increosed to the

special gratuity td shall be adjusted agoinst the service
element of di bility pension which sholl be held in
obeyonce til l th entire gratuity has been recovered.

24. The combined readi of the oforesoid Regulations meont for oir force
indicates thot every mem er during course of employment but even after
dischorge or superonnuoti

subject to rider of 7 yeors
, oir force personnel moy claim disabitity pension

the date of dischorge. Further in the event of
increose of degree of di. blement, the disobility pension even moy be
i ncre osed. Th e d iffe re nt ns ond circumstonces which are reflected from

appropriate hig
medicol boord
competent ou
disoblement.

(b )w
accordonce wit

Air Force Regulotions sho
ond situotions which may

be ottributable to or agg
each case.

er rete, with effect from the dote of the
on the basis of whose f indings the

ty accepts the higher degree of

a disobility pension is gronted in
clouse (o) above, ony service grotuity or

oolVs. Union of India ond t979 SCC Vot 2 page

tion at the time of entry into the service which
o situotion there oppears no d,oubt that the

that there ore variety of focts and circumsnnces
held responsible to estoblish disability which moy
ted by oir force service dependent upon focts of

lnterpretation:-

25. Where o diseose es on ta oggravoted condition on different stoges
of life or in different situoti becouse of service condition then while denying

of disobility pension ar otherwise it sholl beservice benefit in the f,
obligotory for the Air e to establish thot the person concerned wos
suffering with the aggravat disease before entering into Air Frtrce,

26. lt is well settled o ition thot in cose a provision or o construction
gives rise to onomolies or
purpose of the enoctment

which serve the purpose or

to o monifest construction of the apparent
provision then such meaning should be given

beneficiol to the society vide. AIR tg|g SC 422 -
Viluswami Thevar Vs. G. rja Nainar; air 7955 SC 830 - Tirqth Singh Vs.
Bachittar Singh; AtR 2002

AIR 2004 SC 236 - Modern

C 1334 - Padmasundara Rao Vs. State of T.N.;

34 - Chief Justice of A Pradesh and Others Vs. LV. Dixitulu and Others.

27. Nothing hos been b
suffering from disease in q

ht on record to indicate thot the opplicont wos

connot be detected. ln s
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opplicant is entitled to disa

oggrovoted because of air

benefit avoilable fram
on hyper technical ground

view which favour to e
nr ron for l  "

t 2 .  I n  ano the r  impor tan t

of India vs.  Angad Singh

superannuated f rom serv ice

wi th  a  composi te  d isabi l i ty

second d isabi l i ty  o f  Diabe

const i tu t ional  in  nature and

Indian Ai r  Force.  Accord ing l

respondent  had been re ject

Bench in  OA 837 o f  2010 had

of  wh ich  was d ismissed by  t

rendered by  the  Hon 'b le  A

Singh and o thers  in  C iv i l  Ap

t h e  H o n ' b l e  C o u r t  h a d  r u l e d

hqd not committed any error i

60% dilqbility from the dote

the orreqrs. For sll the reoso

oppeal qnd the some stands d

13 .  Wha t  i s  a l so  ge rmane

Med ica l  Board  o f  Command

reproduced a t  Para  LL  abov

disabi l i ty  has now been asse

disabi l i ty  to  be awarded to  a

wi th  h is  fami ly  and (be)  ga in fu

1,4. Having regard to the a

to  rece ive  40% d isab i l i t y  pe

years pr ior  to  f i l ing of  the ap ea l  i .e .  f rom

1 A

' l ity pensian ond it may be held thot condition was
service. lt should alwoys be kept in mind that

'icial legislation should not be withheld or reiected
ln the event of conflict or two possible views, the
end the benefit of such legislation should be

udgment  in  Civ i l  Appeal  No.  11208 of  ZOIJ Union

aria decided on 24.02.2015 the respondent had

f ter  complet ion of  30 years 11 months of  serv ice

e.  f i rs t  d isabi l i ty  o f  Coronary Hear t  Disease and

es Mel l i tus  Type-2 which was found to  be

not  a t t r ibutab le or  not  aggravated by serv ice in

,  the d isabi l i ty  pens ion c la im prefer red by the

.  However ,  the Armed Forces Tr ibunal ,  Chandigarh

l l owed the  gran t  o f  d isab i l i t y  pens ion ,  the  appea l

e  Hon 'b le  Supreme Cour t  on  the  same p r inc ip le

x Cour t  in  the case of  Union of  tnd ia  vs.  Rajb i r

a l  No.  2904 of  201i .  dec ided on t_3.02.2015 and
'e ore of the considered opinion that the Tribunal

owording disobility pension to the respondent for
'f his dischorge olong J.0% per snnum interest on

stoted obove, we do not find ony merit in this

missed without ony order as to costs.,'

n  th is  ins tant  case is  the op in ion of  the Re-survey

ospi ta l ,  Eastern Command,  Kolkata of  1g.07.201g

where in  i t  has been c lear ly  s ta ted that ,  , , the

sed at  40oA" and fur ther ,  "4A%o is  the min imum

rson to  be ab le to  look af ter  h imsel f  and in teract

employed."

resaid facts,

on rounded

we f ind that

off to 50%

26.07.2013

the  app l ican t  i s  en t i t led

with effect from three

for  l i fe .  Ar rears  w i l l  be
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months from the date qf

of,BYo wil l  be levied on th4 a

of this order,

No onder as to

ceipt

ea rs .

oa id  wi th in  a  per iod of  thr

fa i l ing Which a s imple in tere:

costs.

15. t t ' lu On stands dispose

16 . t fet a plain copy of th

be suppl ied to  the par t ies u6

I

(LT GEN GAUTAM MOORTH'
M EM BER (ADM IN ISTRATIVE

S S I

otf.

order, duly countersigned the  T r ibund lOfficer,

n observance of requisi te a l i t ies.

(JUSrlCTNDTRA SHAH)
(J U DTCTAL)M E M P E


