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APPLICATION NO : O. A. No.31/2013
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LEGAL PRACTITIONER FOR APPELLANT(S)        LEGAL PRACTITIONER FOR RESPONDENT(S)                                                      Mr. Aniruddha Datta                                             Mr. Anand Bhandari

	
	ORDER OF THE TRIBUNAL

 Order No.                                                                Dated: 11.05.2015

	
	1.             Mr. Aniruddha Datta, ld. advocate appears on behalf  of the applicant and Mr. Anand Bhandari, ld. advocate for the respondents  is present. Capt Swarnika Chamola, Offg. OIC, Legal Cell, HQ Bengal Area  is also  present. 

2.             The applicant, Wing Commander (Retd.) Ravi Kumar has preferred the instant application under Section 14 of the Armed Forces Tribunal Act, 2007 (in short ‘the Act’) claiming disability pension as well as war injury pension. According to the ld. counsel for the applicant, the applicant joined the National Defence Academy in the year 1976 and after completing three years’ training he joined the Elementary Flying School at Bidar, Karnataka. In 1979 the applicant moved to the Air Force Academy, Dundigul for Advanced Jet Flying Taining on HJT-16(Kiran). On December 14, 1979 he was commissioned into the Indian Air Force and selected for the Fighter Stream as a fighter pilot after due examination by the Medical Board. The Medical Board placed him in category ‘AIGI’ and cleared for high performance aircraft. On March 11, 1993 the Medical Board held at AFCMC, New Delhi and approved by DGMS 
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(Air) lowered the medical category of the applicant to A4G3 (Permanent) due to Hypertropic Cardiomyopathy with 30% disability. According to the Medical Board the disease was aggravated by stress and strain of fighter flying. Thereafter, the applicant was relieved of all types of flying duties opted for a ground

Tenure in the Logistics Branch of IAF and after one year training he started his career as a Logistician till his retirement at own request made on November 31, 2004. Thus the applicant retired prematurely from service of Air Force. 

3.        The applicant on October 6, 2012  filed an appeal on the ground of denial of war injury pension which was considered and rejected by the impugned order dated January 21, 2013. On January 30, 2013, the applicant filed second appeal with regard to war injury pension which was also rejected by the impugned order passed by the competent authority on February 7, 2013.

4.     Feeling aggrieved the applicant had filed the present application under Section 14 of the Act. So far as the payment  of disability pension of pre-retirement service is concerned, attention has been invited to an order of the Principal Bench, Armed Forces Tribunal, New Delhi dated 07.02.2012, a copy of which has been filed as Annexure RA1 to the rejoinder affidavit. The Principal Bench consisting of  the Hon’ble Chairperson Justice A. K. Mathur and  Hon’ble Lt Gen S. S. Dhillon in O.A. No.336/2011 passed an order dated 07.02.2012, relevant portion of which is reproduced below, shows that even on premature retirement persons are entitled to disability pension :-
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IN THE ARMED FORCES TRIBUNAL, PRINCIPAL BENCH AT NEW DELHI

03.

O.A. No. 336 of 2011

Maj (Retd.) Rajesh Kumar Bhardwaj .........Petitioner

Versus

Union of India & Ors. .......Respondents

With : O.A. Nos. 205/11 & 189/11
For petitioner: Mr. S.R. Kalkal, Advocate. (OA Nos. 205/11)

Mr. S.S. Pandey, Advocate (OA Nos. 336/11 & 189/11)

For respondents: Mr. V.S. Tomar, Advocate (OA No. 205/11)

Ms. Barkha Babbar, Advocate. (OA No. 336/11)

Ms. Anjana Gosain, Advocate (OA No. 189/11)

CORAM:

HON’BLE MR. JUSTICE A.K. MATHUR, CHAIRPERSON.

HON’BLE LT. GEN. S.S.DHILLON, MEMBER.

O R D E R

07.02.2012

           Petitioner vide this petition has prayed that cut-off date mentioned in the Notification dated 29.09.2009 to the extent of pre and post distinctions of 01.01.2006 for grant of disability pension to those persons who have voluntarily retired prior to 2006 may be quashed.

           Petitioner was commissioned in Indian Army on 27.12.1982 in Army Medical Corps after having been found fit in all respect. He served with various medical units of Indian Army from 1983 to 1996. During 1996, due to peculiar nature of service and hazardous atmosphere, petitioner suffered two

disabilities namely “Tear Anterior Cruciate Ligament” and “Medical Meniscus (Left)” and subsequently he was placed in low medical category S1 H1 A3 P1 E1. On account of disabilities, petitioner’s movements became restricted causing difficulty in performance of his normal duties, therefore, he sought
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premature retirement after 15 years of service. Respondents vide order dated 07.01.1997 approved the request of the petitioner for premature retirement. A Release Medical Board was held at Army Hospital, Delhi Cantt on 17.02.1997 and disabilities of the petitioner was declared to be attributable to and aggravated by military service and it was assessed as 60% composite.

Petitioner preferred a representation for grant of disability pension, however it was rejected by the respondents vide letter dated 20.10.1997 stating that the petitioner was not entitled to disability pension in terms of Para 50 of the Pension Regulations (Part-I) as he sought voluntary retirement. He filed 
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a writ petition before the Hon’ble Delhi High Court which was transferred to this Tribunal after its formation. The same was dismissed vide order dated 12.08.2010 taking into consideration the decision given by the Hon’ble Supreme Court in the case of “Union of India & Others Versus Ajay Wahi SCC 2010 (11) 213”. Thereafter, a review application was filed by the petitioner and it was brought to the notice of the court that vide notification dated 29.09.2009 Government has permitted the benefits of disability pension to the persons who retired/discharged on or after 01.01.2006 irrespective of

the fact that they have sought voluntary retirement. The review application of the petitioner was disposed of vide order dated 13.09.2010 and it was left open for the petitioner to make a proper representation before the authority in pursuance of the Notification of the Government. Petitioner moved the

representation dated 16.10.2010 which was rejected by the respondents vide letter dated 18.11.2010 in the light of aforesaid notification as petitioner was retired prior to 01.01.2006. Hence, petitioner filed the present petition

challenging the notification dated 29.09.2009 and it is prayed that pre and 
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post distinctions of 01.01.2006 may be quashed from the above said notification being violation of Article 14 of the Constitution. 

         A reply has been filed by the respondents and they have only taken the plea of financial constraints. It is submitted that on the basis of recommendations of Sixth Central Pay Commission, the Government of India, Ministry of Defence issued a Policy Letter dated 29.09.2009 in which the cutoff date is fixed as 01.01.2006 i.e. persons who had proceeded on premature retirement at their own request on and after that date will be entitled to disability pension. This cut-off date has been fixed, so that Government is not burdened with extra financial liability. 

        We have heard learned counsels for the parties and perused the record. Learned counsel for the petitioner submitted that there is no distinction between the persons who have sought voluntary retirement prior to 01.01.2006 or subsequent to it. The services rendered by these personnel are to the nation and to make an artificial distinction on the basis of cut-off date cannot be sustained as it is a serious violation of Article 14 of the Constitution as the persons similarly situated have been treated differently. In this connection, learned counsel for the petitioner has invited our attention to a decision given by the Hon’ble Supreme Court in the case of “Union of India & Anr. Versus S.P.S. Vains & Ors. 2008 (9) SCC 125” as well as a recent judgment delivered in the case of “K.J.S. Buttar Versus Union of India & Anr. (2011) 11 SCC 429”. It may be relevant to mention that in the case of “Union of India & Anr. Versus S.P.S. Vains & Ors. (Supra), their lordships reiterated the principle laid down in the case of “D.S. Nakara Versus Union of India 1983(1) SCC 305”. Despite the fact that this judgment of “D.S. Nakara Versus Union of India (Supra) has been considered in the various
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judgments of Hon’ble Supreme Court including the Constitutional Bench judgment given in the case of “Indian Ex-Services League and Others Versus Union of India (1991) 2 SCC 104”. Still their Lordships reiterated the

principles of “D.S. Nakara Versus Union of India (Supra).

         A similar question came up before us in the case of “Lt. Col. P.K. Kapur (Retd.) Versus Union of India bearing OA Nos. 139 of 2009 decided on 30.06.2010” and after reviewing all cases on the subject and considering the law of precedent held that the latest judgment in point of time

has to be accepted in the event of conflict of judgments between the two coordinating bench, decision given in the case of “Union of India & Anr. Versus S.P.S. Vains & Ors. (Supra) hold field till it is reviewed. In the case of Union of India & Anr. Versus S.P.S. Vains & Ors. (Supra) their Lordships have held that this kind of artificial distinction within the similarly situated person by putting a cut-off date cannot be said to be rational and reasonable. Following that judgment, we have struck down the notification dated 04.05.2009 to the extent of pre & post distinction of 01.01.2006 in the case of

“Lt. Col. P.K. Kapur (Retd.) Versus Union of India (Supra).

        After that in a recent judgment delivered Hon’ble Supreme Court in the case of “K.J.S. Buttar Versus Union of India and Anr. (Supra)” their Lordships have further observed that distinction based with regard to Article 14- Disability pension- Appellant, an ex-captain in Indian Army-Commissioned on 12.01.1969- Suffered serious permanent injuries during service- Invalidated out of service- Injury held attributable to military service and degree of disability assessed at 50 %- Released from service in Low Medical Category on 10.04.1997- Granted disability pension w.e.f 26.7.1979 -Prayer for disability to be treated at 75% instead of 50% as per Ministry of 
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Defence letter dated 31.01.2001- Respondent contended that the disability cannot be enhanced to 75% as the relevant provision being para 7.2 of Government of India, Ministry of Defence, letter dated 31.01.2001 is applicable only to those officers who were invalidated out of service after 1.1.1996. – Appellant invalided much before 1.1.1996. Held, such restriction of the benefit is violative of Article 14 and hence illegal. Deoki Nandan Aggarwal’s case relied [JT 1991 (3) SC 608]. In case of liberalization of an existing scheme, all are to be treated equally as was the case in hand. But if it is introduction of a new retrial benefit, its benefit will not be available to all.Letter of the Ministry of Defence dated 31.01.2001 is only liberalization of an existing scheme. State v. Justice S.S. Dewan [JT 1997 (5) SC 26].

HELD

The restriction of the benefit to only officers who were invalidated out of service after 1.1.1996 is violative of Article 14 of the Constitution and is hence illegal. We are fortified by the view as taken by the decision of this Court in Union of 
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India & Anr. v. Deoki Nandan Aggarwal [JT 1991 (3) SC 608].

(Para 11)

The appellant was entitled to the benefit of para 7.2 of the instructions dated 31.01.2001 according to which where the disability is assessed between 50% and 75% then the same should be treated as 75% and it makes no difference

whether he was invalided from service before or after 1.1.1996. Hence the appellant was entitled to the said benefits with arrears from 1.1.1996, and interest at 8% per annum on the same. (Para 14). 

         In this case, their Lordships have considered the decisions given in the cases of Union of India & Anr. Versus C.S. Sidhu JT 2010 (3) SC 432, Union of India & Anr. Versus S.P.S. Vains & Ors. (Supra), State of 
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          Punjab Versus Justice S.S. Dewan JT 1997 (5) SC 26 and Union of India & Anr. Versus Deoki Nandan Aggarwal JT 1991 (3) SC 608 and after considering these judgments their Lordships have concluded as aforesaid. This liberalisation of pension was done on the recommendation of 5th Central

Pay Commission. 

          Now coming to the facts of the present case, notification dated 29.09.2009 has been issued for giving benefit to the persons who have sought voluntary retirement as earlier it was not possible to be given because of the Regulation 50. Regulation 50 contemplates that no person shall be entitled to disability pension if he sought voluntary retirement. But this was watered down by issuing notification dated 29.09.2009 which reads as under;

“No. 16(5)/2008/D(Pen/Policy)

Government of India

Ministry of Defence

Deptt. Of Ex-Servicemen Welfare

New Delhi 29th Sept. 2009

To

The Chief of the Army Staff

The Chief of the Naval Staff

The Chief of the Air Staff

Subject : Implementation of Government decision on the

recommendation of the Sixty Central Pay Commission – Revision of provisions regulating Pensionary Awards relating to disability pension/war injury pension etc. for the Armed Forces Offices and personnel Below Officer Rank (PBOR) on voluntary retirement/discharge on own request on or after 1.1.2006

Sir,

       The undersigned is directed to refer to Note below Para 8 and Para 11 of the Ministry’s letter No. 1(2)/97/D()Pen-C) dated 31.1.2011,wherein it has been provided that Armed Forces personnel who retire 
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voluntarily or seek discharge on request, shall not be eligible for any award on account of disability.

2. In pursuance of Government decision on the recommendations of the Sixty Central Pay Commission vide Para 5.1.69 of their Report, President if pleased to decide that Armed Forces personnel who are retained in service despite disability, which is accepted as attributable to or aggravated by Military Service and have foregone lump-sum compensation in lieu of that disability, may be given disability

element/war injury element at the time of their  retirement/discharge whether voluntary or otherwise in addition to Retiring/Service Pension or Retiring/Service Gratuity.

3. The provisions of this letter shall apply to the Armed Forces

personnel who are retired/discharged from service on or after

1.1.2006.

4. Pension Regulations for the three Services will be amended in due course.

5. This issue with the concurrence of Ministry of Defence (fin.) vide their U.O. No. 3545(fin/Pen) dated 29.09.2009.

6. Hindi version will follow.

Yours faithfully,

(Harbans Singh)

Director (Pen/Policy)

Copy to :-

As per standard list.”

         As per this notification, the benefit has been extended to the Armed Forces personnel as mentioned in paragraph no. 2 of this notification but in paragraph no. 3, they have said that this will be applicable from 01.01.2006 i.e. the persons who have sought voluntary retirement on or after 01.01.2006

will be benefited and rest will not be benefited. Petitioner has retired prior to 
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01.01.2006, therefore, he has been denied the benefit on account of cut-off date as per notification dated 29.09.2009.

         Learned counsel for the respondents has seriously contested before us that Government has financial constraints, therefore, this benefit cannot be extended uniformaly to the persons who sought voluntary retirement prior to 01.01.2006. In this connection, learned counsel for the petitioner has  invited our attention to the subsequent notification dated 03.08.2010 of PBOR which reads as under;

“

Tele - 23335048

Addl Dte Gen Personnel Services

Adjutant General’s Branch

Integrated HQ of MoD (Army)

DHO PO, New Delhi-110011

B/39022/Misc/AG/PS-4 (L)/BC

All Legal Cells

All line Dtes
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GRANT OF DISABILITY PENSION TO PREMATURE RETIREMENT CSES PROCEEDING ON DISCHARGE PRIOR TO 01 JAN 2006

1. Further to this office note No. A/39022/Misc/AG/PS-4(Legal)

dt 22 Feb 2010 on subject matter.

2. It is clarified that as and when a pre-2006 retiree PROB files

a court case to claim disability pension which was denied to him merely because he had proceeded on Pre-Mature Retirement, such cases will be immediately processed for Government Sanction through respective Line Dtes and Not contested. Government Sanctions in which cases will also be proposed in the same manner as that followed in cases of Government Sanctions issued in compliance of court cases.

3. This arrangement will be affective till MoD/D(Pen/Legal)

formulated and issues comprehensive Govt orders.

                                                  Page 9 of 10

4. It is re-iterated that only those cases where disability pension was denied to a PBOR solely on the grnds that he had proceeded on PMR will be processed for sanction and will not be contested. Which implies that as and when a PBOR files a case of similar nature their case files will be processed for Govt sanction without awaiting court order.

5. Contents of this letter are not applicable to offers as PRA,

Rule 50 has been upheld by Hon’ble Supreme Court in judgment dt 06 July 2010 in case of Lt Col Ajay Wahi (SLP. No. 25586/2004, Civil Appeal No. 1002/2006).

7. All lime Dtes are requested to give vide publicity to this letter

amongst all Record Offices.

(Ajay Sharma)

Col

Dir, Ag/PS-4 (Legal)

For Adjutant General

Copy to:

MoD/D(Pen/Legal)

JAG Deptt”

          It has been clarified that as and when a pre 2006 retiree PBOR files a court case to claim disability pension which was denied to him merely because he had proceeded on Pre-Mature Retirement, such cases will be immediately processed for Government sanction through respective Line Dtes and not contested Government sanctions in which cases will also be

processed in the same manner as that followed in cases of Government sanctions issued in compliance of court cases. That means Government has relaxed the condition for the PBOR, even if they sought voluntary retirement prior to 2006 they will not be denied the benefits of disability pension as per

rules. If the Government can show benevolence for PBOR then why not same benefit can be given to the officers who are far less in number than PBOR.
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        The plea of the respondents of financial constraints is exploded. The number of PBOR who sought voluntary retirement pre 2006 would be hundred times more than that of officers. Therefore, we think that plea taken by the 

Government of financial constraints is nothing but an afterthought to somehow justify the administrative action. When this benefit has been extended to PBOR, we see no reason why it should not be released to the officer. More

so, the justification of financial constraints pleaded by the respondents is exposed on account of that they have released the benefit to the PBOR which are larger number than that of officer. Therefore, in our opinion, this artificial distinction which has been sought to be made of pre and post 01.01.2006 is

without any rational basis. It is only a ploy to deprive the  benefits of disability pension to the officers’ rank.

        Hence, we strike down the Clause 3 of the notification dated 29.09.2009. It will be open for the petitioner to make their representations to the authority to seek the disability pension benefit in terms of the aforesaid circular and Government will examine the matter and pass appropriate orders in accordance with law. Petition is accordingly allowed. No order as to costs. Both the connected cases bearing OA Nos. 205/2011 and 189/2011 stand disposed of in the light of this order. No order as to costs.

A.K. MATHUR

(Chairperson)

S.S. DHILLON

(Member)

New Delhi

February 07, 2012

Mk
5.     Factual and legal position has been admitted by Mr. A. Bhandari, ld. adv. for the respondents. Relevant portion of the aforesaid judgment of the Principal Bench in case of  Lt Col Ajay Wahi (SLP No.25586/2004, Civil Appeal No.1002/2006) is reproduced hereunder :-

GRANT OF DISABILITY PENSION TO PREMATURE RETIREMENT CSES PROCEEDING ON DISCHARGE PRIOR TO 01 JAN 2006

1. Further to this office note No. A/39022/Misc/AG/PS-4(Legal)

dt 22 Feb 2010 on subject matter.

2. It is clarified that as and when a pre-2006 retiree PROB files

a court case to claim disability pension which was denied to him merely because he had proceeded on Pre-Mature Retirement, such cases will be immediately processed for Government Sanction through respective Line Dtes and Not
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 contested. Government Sanctions in which cases will also be proposed in the same manner as that followed in cases of Government Sanctions issued in compliance of court cases.

3. This arrangement will be affective till MoD/D(Pen/Legal)

formulated and issues comprehensive Govt orders.
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4. It is re-iterated that only those cases where disability pension was denied to a PBOR solely on the grnds that he had proceeded on PMR will be processed for sanction and will not be contested. Which implies that as and when a PBOR files a case of similar nature their case files will be processed for Govt sanction without awaiting court order.

5. Contents of this letter are not applicable to offers as PRA,

Rule 50 has been upheld by Hon’ble Supreme Court in judgment dt 06 July 2010 in case of Lt Col Ajay Wahi (SLP. No. 25586/2004, Civil Appeal No. 1002/2006).

7. All lime Dtes are requested to give vide publicity to this letter

amongst all Record Offices.

(Ajay Sharma)

Col

Dir, Ag/PS-4 (Legal)

                                                                  For Adjutant General

6.    Admittedly in view of subsequent circular regarding entitlement of pension there appears to be no room of doubt that applicant shall be entitled for disability pension, even in the event of premature retirement. Hence it should be considered expeditiously. As regards war injury pension the claim of the petitioner is based on circular  dated 31.01.2001, a copy of which is filed as Annexure S1 to the first supplementary affidavit.

 7.       Ld. counsel draws our attention to Para. 10 which deals with war injury. The applicant was not invalidated on account of any war injury. Attention has also been invited to Para.11.2  regarding payment of lump sum compensation in lieu of war injury pension. For convenience it is reproduced below:-
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11.2 “Lump sum Compensation in lieu of War Injury Pension.
                 In case an Armed Forces Personnel is found to have a disability which is sustained under the circumstances mentioned in category ‘E’  in Para 4.1 above which is assessed at 20% or more for life but the individual is retained in service despite such disability and opts for lump sum compensation, he shall be paid the lump sum compensation in lieu of war injury element. The rates for calculation of lump sum compensation in lieu of war injury element for 100% disability for life will be as under :-

(a)       

Commissioned Officers and Hony. Commissioner Officers of the three services, MNS, TA & DSC

Rs. 5200/-

(b)

JCOs and equivalent ranks of the Air force, Nany, TA and DSC.

Rs. 3800/-
(c)

Other ranks/NCs(E) and equivalent rank of Air Force, Navy, TA and DSC.
Rs.3100/-
               For disability due to war injury of less than 100% the rates shall be proportionately reduced. The one time compensation in lump sum in lieu of War Injury element will be equal to the capitalized value of War Injury element which shall be calculated in accordance with regulation 344 of the Pension Regulations for the Army (and similar corresponding provisions in the Pension Regulations for the Air Force and the Navy) and will be equal to the capitalized value of war injury element for the actual percentage of the disability at the appropriate rate mentioned in Para 11.2 above. for this purpose, the rank shall be the rank held at the time of injury sustained by the individual due to war. Age next birthday will be reckoned with reference to the date of onset of disability with loading to age if any, recommended by the competent Medical Board.

            Compensation in lieu of war injury element will be payable provided the degree of disablement is equal to or more than 20%. Once the compensation in lieu of war injury element due to disability for life has been paid, there shall be no further entitlement on account of such a disability at the time of retirement/discharge from the Armed Forces. Since this is one time payment on account of compensation, no restoration will be permitted.”

 8.     A plain reading of Para.11.2 shows that Armed Forces personnel shall be entitled for war injury pension when suffered disability which is sustained in the circumstances mentioned in Category ‘E’ of Para. 4.1, which is assessed at 20% or more for life but individually retained in service despite such disability and opts for lump sum compensation. 
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9.              Category ‘E’ of Para. 4.1  deals with the situation when war injury pension may be given to Armed Forces personnel. For convenience,  Category ’E’ is reproduced below :-

              “Category E
              Death or disability arising as a result of :-

(a) enemy action in international war.

(b) action during deployment with a peace keeping mission abroad.

(c) border skirmishes.

(d) during laying or clearance of mines including enemy mines as also minesweeping operation.

(e) on account of accidental explosions of mines while laying operationally oriented mine-field or lifting or negotiating minefield laid by enemy or own forces in operational areas near international borders or the line of control.

(f) War like situations, including cases which are attributable to/aggravated by :-

(i)  extremist acts, exploding mines etc. while on way to on  way to an operational area.

                      (ii) battle inoculation training exercises or demonstration   with live ammunition.

                       (iii) kidnapping by extremists while on operational duty.

(g) An act of violence/attack by extremists, anti-social    elements, etc.

(h) Action against extremists, antisocial elements, etc. Death/disability while employed in the aid of civil power in quelling agitation, riots or revolt by demonstrators will be covered under this category.

(i) Operations specially notified by the Govt. from time to time.

10.            Conditions dealt with by Category ‘E’  seems to relate to a situation when Armed Forces personnel suffer injury on account of some  unexpected war like situation or during course of war or alike

                                                          -13-

 situation. It does not seem to deal with the situation where duty is discharged  by Armed Forces personnel in routine manner. Needless 

to say, disability aggravated or attributable on account of regular discharge of duty has been properly dealt with and benefit had been granted by relevant provisions dealing with disability pension. The war injury pension deals with special circumstances as provided under Category ‘E’ where Armed Forces personnel suffer injury in special circumstances. Disability aggravated by  routine discharge of duty is very well covered by Defence rules, circulars and orders under the Head ‘Disability Pension’.

11.       Ld. Counsel for the peititioner while pleading on record states that the applicant had undergone training and has experience of 1750 hours of flying on the aircrafts which were totally accident free. The applicant had opportunity on multiple occasions for many years to undertake Live Scramble Mission from ORP (Operational Readiness Platform) and so many other alike duties while serving the IAF. Necessary pleading as contained in Para.4(e)(f)(g) are reproduced hereunder :-

           “e)  The applicant states that he has had approximately 1750 hours of flying on the aircrafts which was totally accident/incident free. During the applicant’s career as a fighter pilot, the applicant had opportunity on multiple occasions for many years, to undertakeLive Scramble Missions from ORP (Operational Readiness Platform), Special Armed Recee, Combat Air Patrol and Escort Missions in the Siachen Glacier area, which were carried out to the utmost satisfaction of IAF. The applicant states that he was declared a two/four aircraft leader and Mig 21FL, Mig 21M Type 96 and Mig 23 MF Type 24MF aircraft & cleared to undertake all types of ground attack and air combat missions. Copy made from the medical board proceedings dated March 11, 1993 containing the applicant’s flying particulars including his total flying time is annexed hereto and marked as Annexure”A-2”.

               f)    The applicant submits that all tactical/combat fighter flying exercises and manoeuvres involving low flying, formation flying, low level navigation, medium level and low level tactical
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 flying in two and four aircraft formations, 1 Vs 1, 2 Vs 1, 2 Vs 2, 4 Vs

 2 group aerial combat training. CAP/Strike./Escort training Missions, ORP duties and live scrambles, pilot interception by day/night time, air to air/air to ground firing of guns and rocket/missile armament constitute Battle Inoculation Training, experiencing very high “g” forces involving great stress and strain to human mind & body   

               g)    The applicant states that Fighter Flying is a highly complex task, Fighter flying during peace time too entails extensive high speed, high ‘g’ manoeuvres, tactical and combat manoeuvres, which exerts extreme physical loads on the human body and calls for mental alertness. In most single man cockpit of high performance supersonic fighter aircraft of today, the pilot has to perform exceptionally, physically and mentally which creates great stress and strain. A split second early or late manoeuvre or decision could lead to an accident causing a total loss of costly aircraft and a costly life which goes to show the high physical, mental and psychological attrition the fighter pilot undergoes. ”

12.    The aforesaid three paragraphs seems to deal                        with the situation where the applicant discharged his duty in a routine manner. We do not feel that the circumstances mentioned by the applicant in the aforesaid paragraphs are covered by Category ‘E’ (supra).  No doubt, as stated by the applicant, Fighter Flying is a highly complex task and entails extesive high speed, high ‘g’ manoeuvres, tactical and cmbat manoeuvres, which exerts extreme physical loads on the human body and calls for mental alertness. It is true that in  most single man cockpit of high performance supersonic fighter aircraft of today, the pilot has to perform a  duty which exceptionally, physically and mentally  creates great stress and strain. A split second early or late manoeuvre or decision could lead to an accident causing a total loss of costly aircraft and a costly life which goes to show the high physical, mental and psychological attrition the fighter pilot undergoes. The condition stated in the application as argued by the ld. counsel undoubtedly relates to service condition which a person
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 joining the IAF faces in life. It does not relate to the situation which may be covered by the contents of Category ‘E’ (supra). 

13.            By nomenclature and head note itself,  it appears that the intention of the Govt. and the circular is to provide additional help to the Armed Forces personnel who are assigned such duties (Category ‘E’) generate certain injury and for such situation war injury pension have been provided. 

14.        Reliance placed by the ld. counsel for the applicant to the circular dated  08.09.2009 also seems to be misconceived. It does not extend any help to the applicant to claim war injury pension. The words  “ Battle Inoculation Training exercises or demonstration with live ammunition”  relates to training for war like situation. In the present case, nowhere in the O. A.  the applicant had pleaded that he suffered certain injury or  disability on account of Battle Inoculation Training. Training or demonstration with live ammunition  to meet out the challenges before the war begins is different situation and does not cover duty discharged by Armed Forces personnel in regular course of service.

15.          In view of the above, we are of the view that the applicant is not entiled to war injury pension.  However, he seems to be entitled for disability pension as per Principal Bench’s Judgment (supra) and the order of the subject-matter referred to by the Principal Bench. Accordingly, we mould the relief allowing the application in part directing the respondents to consider for grant of disability pension keeping in view the observation made in the present order  as well as the Principal Bench‘s order (supra) expeditiously say within three months from the date of
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 communication of this order. Prayer for grant of war injury pension is rejected. The application is decided accordingly. No order as to cost.

             Original record submitted in Court on 30.03.2013 by the OIC, Legal Cell, HQ Bengal Area be returned to him under proper receipt.

              Let a plain copy of the order, duly countersigned by the Tribunal Officer, be furnished to both sides after observance of usual formalities.

 (LT GEN GAUTAM MOORTHY)            (JUSTICE DEVI PRASAD SINGH)              Member (Administrative)                              Member (Judicial)                                       



